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ocket - Book. 
\ >... CONTAINING +, | 
Above four Hundred of ſuch choice and approved 9 

Precedents, in Law, Equity, and Con vep⸗ 1 
ancing, as an Attorney may have Occaſion : 


for, when abſent from his Office ; 


Digeſted under the following Heads ; 


Abatement, Account, Actions, Adminiftrators, Afﬀidavits, Ap- 
pearance, Apprentices, Arreſts, Attornies, Attornment, Audita 
Querela, Awards, Bail, Bankrupts, Bargain and Sale, Baron 
and Feme, Baſtards, Bills of Exchange, Caſe, Coſts, Covenant, 
Damages, Debt, Declarations, Deſcent, Detinue, Diſtreſs, Eject'- 
% ment, Error, Eſtates, Executors, Fines, Habeas Corpus, Hue a 
and Cry, Imparlance, Iſſue, Judgments, Jury, Limitation, Mo- 
tions, Non Pros', Notices, Oyer, Pleas, Poſteas, Priſoners, 
Privilege, Promiſſory Notes, Record, Returns, Rolls, Scire Fa- 
cias, Treſpaſs, Trials, Venue, Warrants of Attorney, Wills, &c, 


Calculated for the Uſe of Practiſers aff general, but 
more particulary for the Aſſiſtance of Country Attor- 
nies and their Clerks'> Alfo necefiary, for Gentlemen, 


5 Landlords; Stewards, Tenants, Sc. | 40 


ä 


. eee eee or avy's Pratice Epitomixed. | 4 
CCC 


r 
4 * 


1 —ů———ů — Ds — — 3 could. — 


| The Fifth Edition ; to which are now added the pro 
er Stamps to the various Kinds of Precedents, and 
other uſeful Additions. : s 
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Printed by his Majeſty's Law-Printer; 
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P R E F A C E. 


A Otwithſtanding the great number 
LV books already publiſbed, no- 
thing (before this work) has 
been ſuited to ſuch buſineſs as an at- 
torney may have an occasion to tranſ- 
act, when be is from home, and has 
not an opportunity either to adviſe 
with or conſult his fellow practiſer, 
or to reſort to larger volumes; there- 
fore as this Pocket- Book i adapted 
to that purpoſe, there needs no further 
demonſtration of the uſefulneſs of it. 
The firſt volume contains precedents in 
law, equity and conveyancing, which 
(by the extraordinary ſucceſs in the 


ale of it) is found very acceptable to 


the public; and as this ſecond volume 
(which compleats the work) contains 


an exact abridgment of the moſt uſe- 
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ment, and adjudged caſes, inter- 
per ſed with practical inſtructions, 
and the great variety in the whole, 
it is hoped will render it very ſer- 
viceable in *the. r as well . 
abroad.” OS | 


This new edition 7s corrected, 
much improved, and the practice 
brought down to the preſent time. 
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P ART: II. 


Abatement of CUrits and Plaints. 
(A) With reſpect to the juriſdiction of the 


COUTT. 
Paz! to the juriſdiction of the court, if 


true, prevent the cauſe being tried there, 


and are called Varcign, becauſe they alledge, 
that the matter ought to be tried in another court, 
or elſe refuſe the judge as incompetent, for that che 


matter in queſtion is not within his juriſdiction. 


Kitch, fol. 95. As to plead, (1.) That the lands in 


queſtion, ate antient demeſne, and ought to be 


pleaded in the court of the manor of which they 
are holden. F. N. B. fel. 14. D. 128. J. (2) That 
the cauſe of action accrued in a county palatine. 
(3.) That the locus in quo is within the liberty of 
the Cinque ports. (4.) That the cauſe of action 
aroſe out of the juriſdiction of the palace court, 


and the like of other inferior courts. Vid. 3 Inſtr. 


Cler. 7. 

Every one that pleads in diſability of the perſon 
of the plaintiff or demandant, affirms the juriſdic- 
tion of the court, and therefore cannot afterwards 
plead to the juriſdiction. 35 H. 6. 12. 


Vor. II. 


B (B) With 


Abatement ok 


(B) 11th reſpect to the diſability of the 
| plaintiff. 


of HE cauſes are, (1.) For that the plaintiff is 
an alien, born at a place under the allegi- 

ance of a prince, who is enemy to the king. ſuch 
alien enemy can neither bring an action real, per- 
ſonal or mixed, in his own right, but an alien friend 
may have an action perſonal and treſpaſs for break - 
ing his houſe, but not a real or mixed action. 
3 /nft Cler. 16, 17. (2.) That the plaintiff is 
excommunicated. But this is no plea in a qui tam 
action. 12 Co. 61. (3) That the plaintiff is a 
Popiſh recuſant. Stat 3 Fac. t. c 5. Fir. (4.) 
That the plaintiff is outlawed, this is good where 
the plaintiff ſues in his own right, but not in right 
of another; but otherwiſe of excommunication. | 
34 H. 6. 14. 14 H. 6. 14; 21 Ed. 4-49. d 
«id. 3 Infir. Cier. 16. | | | 


(C) Witb reſpedt to the perſon of the 
| defendant. 


(1.) HAT the defendent is a maſter in 

1 chancery. (2.) A clerk in chancery. 
{3.) A member of parliament. (4.) A philazer. 
(J.) An attorney at law. (6.) A baron of the Five 
ports. (7.) A ſerjeant at law, and ought to be 
impleaded by original. (8.) A ſerjeant at arms, 
or depity. (9.) A receiver and tally cutter of the 
Exchequer. (10.) One of the clerks of che Ex- 
chequer, &c. See 3 ltr. Cler. 34. 


) For variance. 
{1.) Etween the writ and ſpeci-liy. (2) The 
B writ and declaration. (3.) The writ and 
bill. (4.) The writ and teſtament. (5.) The writ 
and letters of adminiſtration. (6.) The writ and 
regiſter, Sc. See 3 Inft, Cler. 43. | 


13 TT (E) For 


\' 1 


Writs and Plaints. 2 


(E) For default in the writ, and the aftion 
being ill founded. 


(1.) IO that the writ and declaration are not 
warranted by the writing or ſpecialty. 
(2.) That another executor who adminiſtered is 
not named. (3.) That another adminiſtrator is 

not named. (4.) That one of the obligors is not 
named in the writ. (5.) That another of the obli- 
gors heirs is not named with the defendant. (6.) 
That tenant in dower 1s not named guardian in the 
writ. (7.)- That the defendants as executors have 

no additions, (8.) That the writ precedes the 
day of payment. (.] That the writ was brought 
before the cauſe of action. (10.) That adminiſtra- 
tion was granted to others, and not to the defen- 
dant. (11.) That 4. made 7. and one V. execu- 
| tors, and traverſes that 4. died inteſtate. (12.) 
| That a ca. /a. did not iſſue before a ci. fa. againſt 

| the bail. (13) That the original was purchaſed | 

before the time of the treſpaſs. (14.) "That the | F 

_ plaintiff being an infant has declared by his attor- 1 
ney. (15.) That the property of the goods is not 
in plaintiff. (16.) Or that the property is in a 
ſtranger. (17.) That there is no ſuch writ in the 
regiſter (18.) That there are not 15 days between 
the tete and return of the original, fc. Vide 

3 inſtr. Cler. 50. | 


(F) By reaſon of marriage. 
11.) FRHAT the plaintiff and his wife were 
not married at the time of the original, 
(2.) That the plaintiff married after the writ. (3 


That the deferdant was married at the day of the 
writ, c. Vide 3 boftr.. Cler. 69. 


| (G) By reaſon of death. a be | 
(1.) YO OR that one of the defendants died before | 
the writ ſued out. (2.) T'hat the plain- 
tiff died after the laſt continuance, (3.) Thar the 
Lo B 2 Hhlaintiff 


— 
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Abatement of 
plaintiff 115 before the original. (4) That one of 
the defendants in treſpaſs died after the writ pur- 
Chaſed. Vid. 3 Int. Cler. 75. 

But in all actions in courts of record, if the 
*plaintMf dies after interlocutory judgment, and be- 
ore final judgment, the action does not abate, if it 

originally might be maintained by the executors or 
adminiſtrators of ſuch plaintiff; and if defendant 
die after interlocutory judgment, and before final 
judgment, the action does not abate, if it might be 
originally proſecuted againſt the executors or admi- 
niſtrators of ſuch defendant; and the plaintiff or his 
executors or adminiſtrators may have a /e. fa, 
againſt defendant, his executors or adminiſtrators, 
to ſhew cauſe why damages ſhould not be aſſeſſed 


and recovered; and if defendant appears at the re- 


turn of the writ, and does not alledge matter ſuffi- 
cient to arreſt the final judgment, or (being returned 
warned; or upon two writs of Ai. fac. it be return- 


ed that the defendant had nothing, &c. ) ſhall make 


default, a writ of inquiry to be awarded, which being 


executed and returned, final judgment to be given, 


And if there be two or more plaintiffs or defen- 


dants, and one of them die, if the cauſe of action 
ſurvive, the action not to abate ; but ſuch death 


being ſuggeſted upon the record, the action to pro- 
ceed at the ſuit of the ſurviving plaintiffs againſt 
the ſurviving defendants. Stat. 8 & V. z. 


7. 1 86575 


No plea in abatement to be received in any ſuit 
ſor partition, nor to be abated by the death of any 
tenant. Stat. * 3. 6. 31. F 3. 


() For mifnomer and miſpriſon. 
11. ) 12 O R chat the defendant's chriſtian name is 


91 (2.) That his ſurname is 
miſnamed. (3.) That his wife is miſnamed. (4. 
Non commorans, and that the place in the writ is no 
vill or eule, Ke. (5.) That the defendant is 
named of $. Which is a place ia E, and no vill or 


hamlet, Sc. (G.) For miſnaming the pariſh. | (7) 


8 That 


Writs and Iolaints. 


That there are two places called 7. in the county, 
to wit, North 7. and South J. (8. Two of the 
ſame name. (9. ) No ſuch perſon i» rerum natura. 
(10.) No ſuch vill called K. (11.) For miſnaming 
the addition of trade, & c. Vid. ibid. 79. 


(I) For non-tenure, &c. 


(1.) NOR that the defendant was not tenant of 

the freehold at the time of the writ. (2.) 
That two of the defendants were not tenants, but 
the third defendant is ſole tenant, Sc. (3.) That 


the tenements deſcended to the father who is yet 


alive, Sc. (4) That the plaintiff was tenant in 
common at the time of the treſpaſs. | (5.) That he 
was joint-tenant. (6.). Joint tenure” of part and 
non- tenure of the reſidue, Oe. Vid. ibid. 9. 


(K) For things done 25 the original 
purchaſe 


(1. JD OR that the plaintiff diſcharged part of 

the debt after the original purchaſed. 
(2 55 Fe the plaintiff gave an acquittance for part 
of the debt aftet the laſt continuance. (3.] That 
the demiſe was made after the bill exhibited, & 
Vid. ibid. 107. 


(L) By reaſon of another action dependin "g 
for. n _ Vid. ib. „ 


— 


(M) By rea ;/on of "tbe . ben ul 
EL founded. e 
4. F298 that the defendant. bound. pimſelf 


jointly with another who is not named. 

(2.) That the bill is in caſe, and ought to be in ac- 
count. (3.) For not counting right upon a,revery 
ter. (4.) That the plaintiff declares of two ſeveral 
treſpaſſes depending upon two ſeveral titles ip ane 
and the ſame bill. ( 5.) Thatthe plaintiff declares 
«SER B 3 of 


In aubat 


court. | 


of ſeveral and diflin& cauſes of action in one and the 
ſame bill, Sc. Via. iid. 119. | 


(N) By Frogs of a tender before the ac- 


tion brought, 


[20 : HAT the money was tendred at the 
day and none there to receive it. (2.) 
Th t part was paid, and the reſt tendred. (3.) That 


the caitle was tendred and acceptance refuſed. 


(O) In dower. 


 Vritof dower unde nibil habet, not to abate 
by exception of the tenant, 7 hat ſbe has re- 
ceived her dauer of another, unleſs he ſhew that 


| ſhe has received part of her dower of himſelf in 


the fame town, Stat. 3 E. 1. c. 49. 


(P) Dilatory pleas in general. 


O dilatory plea to be received in any court 

of record, unleſs the party offering the ſame, 
do by affidavit prove the truth thereof, or ſhew ſome 
probable matter to induce the court to believe that 
the fact is true. Stat. 4& 5 4. c. 16. Thr 


Account, 
(A) Account againſt a guardian i in fſocege. 


I lies in the county court or common bench, 
1 Not. Br. 117. B. 

It lies not before the ſheriff. 43 24 3 3. fol. "3M 
pl. 11. For the ſheriff cannot aſſign auditors, and 
therefore it is in vain to bring the adion before 
him. Bro. Acc. 14. 

A good plea to ſay the land is ancient nt demeſne, 
becauſe the realty may come in queſtion. 5 Rep. 
105. 4. 

It lies not in the Marſhalſes. 10 Rep, 74. 3. 


The 


Account. 


him after the age of 14 years, or at his full age, at 
his election. Litrletor, S. 123. 


3 - 
The heir in ward ſhall maintain an action againſt ho Shall 


hawe a 
writ A- 


k 


But Nat. Br. 118. 6. he ſhall not have it till the gainff him. 


age of 21 years. Cro. fol. 131. pl. 106. By rea- 
ſon of the words of the ſtatute of Mar/ebriage, cap. 
17. ſcil. (cum ad ætatem pervencrit ) 3 & 4 Marie, 
Dyer 137. pl. 25 New Tenures, 3.6. 18 Ed. 3. 
55. fl. 76. 29 Edw. 3. fol. 5. pl. 13. Vide Re- 
gift. Origin. 136. Lib. Intra. 21. D. 8 R. 2. 
Gard. 166. 10 Rich. 2, Account 132. Doc. Stud. 
Fol. 14. 6. Old Nat. Br. qi. A. ; 

If the heir in ſuch caſe die before his full age, 
his executor ſhall have account. Croce 131. 71. 
106. becauſe it concerns a chattel. 


Yet note, the heir in gavel-kind at 15 years 


brought an account againſt a guardian in ſocage, 
and ſhews, by the cuſtom he may alien at ſuch age: 
and for this cauſe ke was awarded to account, er 


Welly. 29 Edw. 3. fol. 5. pl. 13. For if he 


may do the greater, he may do the leſs; to ſell is 
more than to take.an account. 

The executor of an heir ſhall have it, per Weft. 2. 
cap. 23 Litt. 27, a. Cre. 131. pl. 106. 

Executor of an executor ſhall have it by 25 Ed. 

3. cap. 23. Com. 290. | 

The ſon and heir of the lord deceaſed ſhall not 
have writ of account, becauſe it belongs to the exe- 
cution of the adminiſtration of the goods of the 
deceaſed. Reg. Orig. 135. be 
A xecuſant ſhall not have an action for any thing 
that is ſeized into the hands of the king, 3 Jac. 
cap. 5. for the king is accountable to nobody. 


Any that taketh the profits before the ward be of Againſt 
the age of 14 years. Nat. Br. 118. D. 4 Hen. 7. G. auhat per- 


1 Hen. 6. 7. 13 Ed. 3. Account 77. 29 Ed. 3. 5. fin an ac- 
| | | count lieth 


4. 


But if one occupy, and after guardian in ſocage ,; guar- 
recover in right of the ward, the party ſhall not ren- ian in 


focage. 


der an account to the heir, for the guardian ought 
-to account for this, 27 Ed. 3. 79. Gard. 22, and 
therefore the account ſhall be made to the guardian. 

"SS "TH 


Account. 


The reaſon is (es it ſeems) that the writ doth 

not make mention of the blood; Reg. Orig. 136. 

2. neither the count. Lib. Intra. 
It lies againſt the executors and adminiſtrators of 
2 guardian. Stat, 4 Ann. c. 16. f 27. 
For achat It lies for woods and under- woods fold, for 
things it lands, tenements, meadow, paſture; alſo for rents 
dies. and ſervices, perquiſites of a court ad valentiam. 

Lib. Intra. 21. B. & C. 
For fines of copyhold land granted by one. Trin. 
1 Fac. Com. Banc. Shopland v. Rider, Rot. 853. 

No account for the preſentation of a church; 
therefore the guardian cannot preſent thereunto. 
Nat. Br. 33. 7. 28 Ed. 3. 89. 29 Ed. 3. 5. 
8 Ed. 2. Prefentment 10. | 
But by Daniel Juſt, Trin. 1 Jac. Com. Ban, Ret. 
853. 6-9p/and againit Rider, the guardian ſhall pre- 
ſent, if the heir be not of the age of diſcretion. 
It lies for writings.” 32 Ed. 3. Account G0. 
WE Los 2 That he had the cuſtody till ſuch a day from ſuch 
guardian © day, and accounted till the full age of the plain- 
iz ſecage. tiff, without that, that he was guardian before or 
after. Lib. Tetra; 21; cap. /e?. 2. 
It is a good bar in diſcharge of the account, that 
he expended ſo much for neceſlaries for the plain- 
tiff, ultrague, c. Litt. 

No bar to ſay he was not next of kin, for the 
occupation is the ſubſtance, and not the kindred, 
Litt. 29 Ed. 3. 5. pd. 13: 22 Kd. g. 11. l. 8. 

4 Hen. 7. 6. 3. 16 n 1. 
Account 77. 
That he was never ee in nee, a good 
| bar. Lib. Intra 21.6. {e& 1. 
Tudgment The Judgment i is, quod computet, & 7 in miſe- 
1. Za ac- ricordia, quia prius non computavit. 11 Rep. 38. 
count. Lib. Intr. 19. D. ſect. 1. 

The judgment is, /deo confideratum eſt, quod pre- 
dictus W. recuperet verſus prafatum M. to recover 
as much as he is found in arrearages, & dampna 

| occaſlone implacitationis. 11 Rep 40. a. 
Execution. By the common law it was but a /evari facias 


or Feri facias, 3 Rep. 12: a. 
7 | EY And 


8 
: * 


Account. 

And this only within the year ; ⸗ſor if the year 
paſſed, he was put to his action of debt. 

If the proceſs was not continued. 33 . 8. 
49. 1. 33. 

Per W: ſm. 2. ray: 45. . fa. is gives der 
the year. | 

Per Heftm. 2. ca: 18. iti is given. =þ 125 
12. Aa. 
4, Marlebridge cap. 23. & 22 2. * * 
cafias was given in proceſs, and by conſequence 
capias ad ſati;faciendum, 3 Rep. 12. a. * 

Per W-:ftm. 2. cap. 11. If an accountant before 
auditors be found in arrearages, he ſhall be by 
them committed to the next gaol i in execution ; but 
then they ought to commit him forthwith. 8 Rep. 
119. 6. 27 Hem. 6. 8. Com. 17: e 

But if an account be before the plaintiff, he 
ought not to commit him to priſon; becauſe the 
ſtatute ſaith, before auditors. 45 Eaw. 3. 14. 
, 4 3: 
a W:fim. 2. cap. 11. If auditors are aſſigned by 
the party, which will not allow to the guardian his 
reaſonable allo!yances, and they charge him with 
the thing he never received, and commit him to pri- 
ſon, he ſhall have an ex parte talis. Nat. Br. 129, 
F. 4 H.. 6. 18. a. pl. 3. Reg. Orig. 137. 6. 

The writ is returnable before the treaſurer and 
barons of the Exchequer at a certain day, and a 
tire facias is in the writ, to warn the plaintiff 


and allo the defendant to be there. Nat. Br. 129. 


G. H. Reg. Orig. 137. 


(B) Account againſt a bail 1 


E 4. make B. his bailiff of his court or of a 
hundred, he ſhall have an account againſt a 
bailifF Nat. Br. 118. E. 
An infant purchaſes-lands, he ſhall have an ac- 
count, if any take the profits. Nat. Br. 117. B. 
A lunatick ſhall have account againſt the com- 
mittee, when he comes to his ſound memory; for 


B 5 | the 


Ex parte 
talis. 


Ni Shall 


vawe it. 


Againſt 
Tohom an 
Account 
li-th as 


Bail. F. 


it lies. 


EE 1 
the committee is but in the nature of a bailift. 
28 Hen, 8. Dyer 26. pl. 164. 4 Rep. 127. 6. 
An executor ſhall have an account. Nat. Fr. 


. 117. C. J oY 3. 66. 7 Ba, 3. 269. 5 Ed. 3. 
141. pl 7. | 


But this was by Wem. 2. cap. 23 
Executor of an executor ſhall not have an ac- 


count: per Ii m. 2. cap. 23. 7 Edw. 3. 270. 


p. 54 
But this was given py 25 Fas: „ e 5. Pl 


Com. 290. 
An account lies for one joint-tenant and tenant 
in common, his executors and adminiſtrators againſt 


the other, as bailiff, for receiving more than his 


ſhare, and againſt the executors and adminiſtrators 
of ſuch. Stat. 4 Ann. c. 16. 5 27. 

IF one make another bailiff of fis manor, &c, 
he ſhall have an account againſt him as bailiff. Nat. 
Br. 116: 4. 

A. having a bailiwick oukes B. his urder- bailiff 
to gather the amercements; he ſhall have an ac- 
count againſt him. 3 Faw. 3. 54. fl. 24 

If one enter into my land to my uſe, Lad take 
the profits, I ſhall have an account againſt him as 
bailiff in law. Nat. Fr. 117. a. 

It lies againſt executors, Star. 4 Ann. c. 16. 
y 27. 

One joint-tenant ard tenart in common may have 


. 5 it againſt the other. Stat. 4 Arn. c. 16. F 27. 
Of what 


Cro. 21 Hen. 7. 75. pl. 23. Account againſt one 
as bailiff burgi foe de B. and good. 

Account againlt one as bailif of a manor. Nat 
Be. 116 2. ö 
Account againſt a ſteward of an houſe, and of 
the goods it. 14 Her. 4. 20. 9 Ed. 3. 336. l. 40. 

Arrearages of rent upon a leaſe for years or at 
will lies not in account, for nothing certain lies in 


an account. 19 fl. 6. 20. pl. 67. 20 H. 6. 16. 


2 2. as the rent is; but an action of debt. 
So of goods leaſed with a houſe, although they 
are waſted. 20 U. 6. 16, 128 2. 
A good 


Account. | 11 


A good bar, that he did account before auditors, The lar 
25 Edw. 3. 39. pl.1. 2 Edu. 3. 45. l. 13. for bailiff. 
Lib. Intra. 17. a. ft. 1. he ſhall ſhew the time 
and the aud tors. 
But in pleading he ought to ſay, that the auditors 
were aſſigned by the plaintiff only, and not by his 
aſſent. 29 Edw. 3. 49. Fl. 21. : 
A good bar, that he did account with the plain- | 
tiff himſe'f. T7 ko rt & b. ſet. 6. 14. | 
Rich. 2. Stath. Account 46. 45 Ed. 3. 14. Pl. 13. 
But it is no bar to ſay, he did account with the 
plaintiff after that he had impriſoned him. 22 Ed. 
3- 13. Pl. 32. 
Pefendant pleads a leaſe to him of the manor, 4 
good bar. 49 Edaw. 3. 7. pl. 11. 
Account of a houſe and goods; it is no plea to 
ſay, he bought the goods of the plaintiff; but muſt 
ſay without that, that he was his bailiff for account 
render. 49 EAA ww. 3 7. pl. 11. 
Pavment by command of the plaintiff, a good Payment. 
bar in diſcharge. 11 Rep. 38. b. Metcalf”s caſe. 
1 Edw. 5. 42 Edaw. 3.6. pl. 21. But this is 
before auditors, and not in bar of the action. 
'The jadgment is, Quo computet, & ideo in mi- Judgment. 
ſfericordia, quia prius in ie non computavit. 11 Rep. 
38. a. Lib. Intra. 19. b. ſect. 1. & 20. d. ſect. 1. 
Quod com utet for parcel, and bar for the rem- 
nant. Lib. Intra. 22. a. ech. 12. | 
The judgment is, Jas con/ederatum eff gurd fre 
di dus W. recuperct verſus prefat M. as much as 
he: ſhall be found in arrearages; & dampna occa- 
ſione implacitationis, &c. 11 Rep 40. a. | 
By the common law he ſhall have but a /evari procuring 
Secias, or fieri facias. 3 Rep. 12. 4. And this againſt a 
within the year only, for if the year paſs, he was baiiiff. 
put to his action of debt, if the proceſs were not 
continued. 33 Hen. 6. 49. p!. 33. 
Per Weſim. 2. cap. 45. à ſcire facias is given 
after the year. 
And. per Weſim. 2. cap. 18, elegit is given. 
3 Rep. 12. a. | 


| And 


Ex parts 


WM talis, 


Tbs fall 


have it. 


H 


5 3. 299. 


Account. 

And per Marlebridge, cap. 23. and Weſt, 2. 
cap. 11. Capias is given in proces. 

And per confequence a capias ad faciendum after 
judgment. 3 Rep. a. 12, 

And by the ſtatute of Veſm. 2. cap. 11. if an 
accountant be found in arrearages before auditors, 
he ſhall be committed by the auditors to the next 
gaol in execution. 

But then the auditors ought to commit him to 
priſon forthwith. 8 Rep. 119. 6. 27 Hen. 6. 8 


Cam. 17. 


Per Wiftm. 2. cab. 11. if auditor be aſſigned by 
the party which will not allow to the accountant 
reaſonable allowances, or charge him with a thing 
he never received, and commit him to priſon, he 
ſhall have a writ ex parte talis. Nat. Br. 129. f. 
4 Hen. 6. 18. a. pl. 3. Reg. Orig. 137. b. 

But if auditors be aſſigned by the court, and 


they do not allow reaſonable allowances, he ſhall 


not have this writ, but ſhall ſhew it to the court, 
and they ſhall make allowances. Nat. Br. 129. 


V. 3 Edw.3. 56. Fl. 30. 


(C) Account againſt a receiver. 


Uſband and wife ſhall have it upon a receipt 
dum ſola fuit. 22 Hen. 6. 39. pl. 10. 
Executor ſhall have it; but this is per Meſim. 2. 
rad. 23. Nat. Br. 117. , 3 Ed, 3. 36. 7 Fd. 
5 Ed. 3. 141. . 7. 11 Hen, 4. 479. 
and ſince by 4 Ann. c. 16. LY 
If two merchants occupy in common and one 


die, -his executors ſhall have it againſt the other, 


Nat. Br. 117. d. for the two merchants had ſeve- 
ral intereſts. | | 
An executor of an executor ſhall not have it, but 
only by the ſtatute of 25 Ed. 3. cap. 5. Com. 
190. 17 Ed. 3. 270. fl. 5. 
Guardians of a church againſt their predeceſſors, 
8 Edw. 4. 6. p. 5. ſhall have it in — of the 


pariſh, 
And 


And per 2 Marlebridze, cap. 8. they ſhall have 
it againſt a bailiff or head conſtable of an hun- 
dred, &c. for amerciaments, or not repairing 
bighways. | | e 

Guardians and pariſhioners ſhall have it againſt 
conſtables and churchwardens for forfeitures of ale- 
houſe- keepers, in the ſame manner as for other 
things by the common law. 1 Fac. cap. 9 

Iwo joint-tenants of goods, one of chown deli- 
vers the goods to the other to render account, One 
ſhall have an account againſt the other. 43 Eg. 3. 
21. 12 Hen: 4. 18. Nat. Br, 118. 6. for here 
is a privity betwixt their ſeveral intereſts. 

So if A. deliver money to B. to deliver to me, 
Nat. Br. 117. 9. 13 Hen. 4. pl. 1. Hankeford, 
Nat. Br. 138. a. I ſhall have account upon the 
privity in law, and A. may have account upon the 
privity in fact. 

4. indebted to B. in 200 “/. B. prays C. to re- 
ceive this for him. A. prays C. to borrow this to 
pay B. C. borrows it of D. to pay to B. but pays 
it not at the day. A. was bound to D. for re- 
payment. B. ſhall have an account againſt C. for 
this money belongs to B. inſomuchthat C. had his 
Warrant to receive it, Hill. 12 Jac. Com. Ban. 

Ha- ringdon verſus Dean, and ſo there is a truſt and 
privity betwixt them. 
A. delivers money to B. to delirer to C. and he 
pays it not, A. ſhall have account againſt him. 
Cro. 21 Hen 7. 69. pl. 2. per Renn 2. If 
C. may not have an account. 


It lies not againſt an apprentice, Nat. By. 119. d. 4 gain 
7 Hen. 4. 14. 8 Edw. 3. 3 10. fl. 26. for there auhom ig 
is no writ in the Regiſter againſt him, 11 Rep. 89. lies. 


5. for an apprentice is not / juris. 
It lies againſt the huſband for the receipt of the 
wife, Nat. Br. 118. /, for her receipt is his re- 
ceipt. 2, If the receipt Was dum /ola Ry. - it 
ſeems it does. - 

[t lies againſt a deputy of a receiver, for he re- 
ceives this to the uſe of his maſter, Nat. Br, 


119. 


119. 35. 4 Ea. 3. 100. pl. 8. therefore the ma- 
ſter ſhall have account. 

It lies not againſt a pariſh prieſt that bach the 

offerings, for the clerk holds the veſſel in which 

they are put, Naz. Br. 119. e. 25 Ed. 3. 46. fl. 32. 

vide 11 Mich. 2. Juriſdiction 18, and he is not 

tied to be reſponſible for his clerk. | 

But if one purchaſe to him and his wife, and he 
become indebted to the king, and die, his wife 
ſhall not be charged, 5 Elix. Dyer 215. pl. 33. 
contra, if he be firſt in debt, and purchaſe but a 
chattel, 5 Aix. pl. 5. For the feme had an in- 
tereſt in the land made by the huſband, and ſhe 
ſhall not be charged with her huſband's debt ; 5 but 
the executor of the huſband. 

He which ought to pay me an annuity, pays 
this to another to pay me, or if my tenant pay the 
rent to another to pay me, I ſhall have account 
againſt him that received it; or I may charge my 
tenant notwithſtanding the delivery 4 it, ſo not a 
double remedy. 6 Hen. 4. 8. pl. 3 

A. delivers money to B. brand the ſea to be 
paid in England, he ſhall account for it to 4. be. 
cauſe the payment was to be made in England, and 

that was the ground of the delivery of it. Nat. 
Br. 118. g. 41 Edw. 3. 3. 
Money delivered to one upon the performing of 
a condition, if the condition be not performed the 
money to be re delivered, he ſhall account. Nat. 
Pr. 118. g. 41 Edw. 3. 10. 18 Hen. 8. Dyer 
22. pl. 135. II Heu. 6. 39. l. 31. for the con- 
dition implies an account, if rot performed. 
Bar in detinue 1s a bar in account. Per Brian. 
2 Rich. 3. 14. pl. 19. For the one and the other 
affirm property, and ſuppoſ ſe a detainer. 

The defendant ſaid, that the plaintiff at the time, 
Oc. was under covert baron, ard this was good. 
6 Ed. 3..184- NM. 5. ide 18 Hen. 6. 3. . 3. 
2 Hen. 7.15. for then ine had no power to ſue. 

Delivery to another by the command of the 
plainiiff, bad, for it is too general; but to ſay, that 
he was bailiff co the plaintiff to deliver to B. of the 
which 
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Account. 


- which he had a deed, this is good; becauſe he had 


not confeſſed it by the account render, this being 
ſpecial matter of Juſtification. 19 Hen. 6. 5. pl. 
10. 26 Hen. 49. pl. 7. 30 Hen. 6. 5. pl. 4. 


41 Edw. 3. 31. pl. 37. Lib. Intra. 20. a. ſect. 5 


Account againſt a carrier, who ſaid, that N 
were delivered to him to deliver to B. which he 
had done, without that, that he was receiver in any 


other manner; this is a good bar, per Cuſfome 


4 Angleterre. Mich. 40, 41 Elix. Com. Ban. Bur- 
rell verſus Callice. | 

So if the plaintiff deliver to one 20 J. to carry to 
the Lombard to be exchanged, and he brings a bill 
of exchange for the money and traverſeth, without 
that, that he was a receiver for account render, for 
by this he doth not confeſs the receipt for account 
render. 5 Hen. 5. 4. pl. 10. 28 Hen. 6.9. 5l. 1. 
3 Hen. 6. 4. pl. 4. but juſtifies by a ſpecial receipt. 

So if the plaintiff deliver to one 20/7. to obtain 
a diſcharge under the great ſeal of the cuſtoms for 
10 hogſheads of wine, the which he hath. done; 
this is good, 30 Hen, 6. 5. of. 4. for the former 
reaſon. 

No plea, that he was factor and was robbed, in 


bar of the action; but a good plea before auditors. 


4 Rep. 84. a. 41 Edw. 2. 2. pl. g. in diſcharge of 
the account; yer Q if he was robbed by the king's 
ſubjects. 

Vendee, and takes an obligation, no hay, 28 
Hen. 8. Dyer 29. pl. 193. for that is for his own 


| ſecurity that made the ſale, and not the owner of 
the goods, 


If one teſtify his receipt by deed, he cannot 
plead, that he never was his receiver, 10 EA. 3. 
383. pl. 18. for he is eſtopped by his own deed to 
plead ſo; the law will believe a man's deed rather 
than his bare averment. | 

Defendant pleads, that he is executor of B. and 
that he received the money as a debt of B. this is 
not good, becauſe the plaintiff ſuppoſeth bim his 
receiver; but he ought to ſay, Without that, that 


bo received it as the money of the plaintiff, 11 


Hen. 


tiff, Lib. Iulra. 20. b. 8 8, 9, 10, 11. Before 


Account. 


Hen. 4 4. 79. pl. 20. 13 Hee, 4. pl. 1. for ſuch a 


traverle doth deſtroy the lain 's ſuppoſal. 
ote ; If the receipt be by the hands of the plain- | 

tiff, the defendant may wage his law, 7 Ea. 3. 
269. Pl. 52. wiz. that he oweth him nothing, be- 
cauſe it may be a thing acted in private betwixt | 
them, where the Nay of the defendant is as much 
to be credited as the Yea of the plaintiff. 
So upon the delivery of the wife of the plain- | 
tif, 13 Hen. 4. 8. 43 Edw. z. 33. pl. 31. for 
huſband and wife are one perſon in law. 

But upon a receipt by other hands he 8 
9 Eliz. Dyer 265. pl. 2. 22 Hen. 6. 39. pl. 10. 


Ed. 3. 159. fl. 22. 33 Hen. 6. 8. 5. Moyle, 3 
the receipt lies in notice of the country, upon which 


an iſſue may be joined, and a trial had. 

Expences reaſonable ſhall be allowed to a dor, 
3 Eaw. 3. 56. pl. 30. for the labourer is worthy 
of his hire. 
A factor pleads, that he was robbed. 4 Rep. 84. 


e 41 Edav. 3. 3. pl. q. 


So for goods loſt by tempeſt. 3 Edv. 3. 56. 
pl. 30. 41 Edw. 3. 3. pl. 9. For here is the 


hand of God, which could not be avoided, and 
therefore the party not to be puniſhed. 


+ So for goods ſold under value, by reaſon of war, 
3 Edw. 3. 56. pl. 30. becauſe of the neceſſity of 
the time. 

Defendant ſaid, he received money in full ſatiſ- 
faction of a debt of another, &c. This was held 
void, becauſe he did not name that he never was 
his receiver, the which was found before, Hill. 43 


Elix. Com. Ban. Ret. 1707. Treſbam's caſe; fo that 
his plea doth not anſwer the plaintiff's declaration. 


The defendant pleads, he bought the goods of 
the plaintiff, before he brought this action for them, 
a good bar, 14 Hen, 4. 19. *pl. 21. for thereby he 


claims the property in them. 


A good bar quod 21 Fanuarii arne, Cc. at D. in 
the county of N. he fully accounted with the plain- 


the 


Account. 


the writ brought he did account with the plaintiff, 
a good bar. 4 Hen. 6. 43. pl. 4 

But he ought to account to is plaintiff before he 
is impriſoned, or elſe no bar; becauſe it is pordente 
lite, and it appears the plaintiff had cauſe of action, 
elſe he had not been committed. 22 Ea. 3. 3. 
#1. 32. 7 Hen. 4. 14. 34 Hen. 6. 44- Pl. 4. 

For the plaintiff cannot commit him to priſon, 
for Wc/lm. 2. cap. gives this power only to the au- 
ditors, 45 Eav. 3. 14. pl. 13. who are the judges. 

The judgment is, quod computet, Eides in miſe- 
ricordia quia frius inde non computavit. 11 mas 
38. a. Lib. Intra. 19. d. ſect. 1. 

uod computet for parcel, and bar for the re- 
mainder, Lib. Intra. 22. a. ſect. 2. for if there be 
Juſt cauſe to account for part, the action is main- 
tainable. | 

But if he confeſs part and traverſe the other, no 
Judgment ſhall be till the other be tried, 41 Ew. 
3. Account 34. for it may be he is to account for all 
notwithſtanding his traverſe, which may be falſe. 

The judgment is, Idee conſt ideratum quod præ- 
aut, W. recuperet verſus prefat. M. ſo much as 
he is found in arrearages, & dampna ſua occaſione 
implacilationis, c. 11 Rep. 40. a. 

t By the common law it was but a lewari PR 
cias, Or fieri facias, 3 Rep. 12. a. to levy the ar- 
rears upon his lands or goods and chattels. 2. 


And this only within the year; for if the year 


was paſt, then an action of debt only lay upon the 
judgment. 

Unleſs the proceſs be continued, 33 Her. 6 49. 
#1. 33. for the court will not grant out executions 
upon ſleeping judgments, for this may prove dan- 
gerous. 

2. Per Wifim. 2. cap. 45. a fe fac. is given af- 
ter the year, 3 Rep. 12. a. upon the judgment 
againſt the defendant, to ſhew why he ſhould not 
pay the arrears due to the plaintiff by the Judg- 
ment. 

Per Marlebridge, cap. 23. & Mam 2. cap. 11. 
a capias was given in proceſs, and by conſequence 

a ca- 


Judgment: 


Execution, 
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Account. 


a copias ad fati;faciendum in execution. 3 Rep, 
12 a. Lib. Intra. 18. c. ef. 1, 2, 3. which are 


both to lay hold of the perſon of the defendant. 


Per Weſtm. 2. cap. 11. if the accountant before 


auditors be found in arrearages, he ſhail be com- 


mitted by them to the next gaol in execution; the 
ſame law is, if he will not account before the au- 
ditors, 10 Ea. 3. 387. |. 28. when he is acjud- 


ged by the court to do it. 


But this ſnall be forthwith, 8 Rep. 119. 5. 27 


Hen. 6. 8. Cam. 17. for the ſtatute being penal mult 


be ſtrictly purſued. 

But if he account before the plaintiff, he cannot 
commit him to priſon ; for the ſtatute ſaith before 
auditors, 45 £4. 3.14. f/. and no impriſonment 
lay before the ſtatute, 

Per Wefim. 2. cap. 11. if auditors be aſſigned by 
the party plaintiff, who will not allow reaſonable 
charges to the receiver, or charge him with a thing 
he never received, and then commit him to pri- 


ſon, he ſhall have this writ, Nat. Br. 129. J. 4 H. 


6. 18. 4. pl. 3. Regift. Origin. 137. b. which is in 


the nature of an audita guerela. 


But if auditors be aſſigned by the court which do 
not make allowance; yet the defendant ſhall not 
have this writ, but may complain to the court, 
and they ſhall order them, Nat. Br. 129. e. 3 Ed. 
3. 56. p/. zo. to do juſtice; for they are miniſters 
of the court, and to be anſwerable for their actions. 


Baili if and Note, That an account lieth in one writ againſt a 


receiver. 


bailiff and receiver. Nat. Br. 116. p. 21 Hen. 6. 
21. 42. 9 Edw. 3. 356. pl. 38, & pl. 40. 14 
Hen. 4. 20. pl. 25. vide the writ, Nat. Br. 117. c. 
Regiſt. Origin. 135. For one and the ſame per- 


ſon may be bailiff and alſo receiver at one time to 
one and the ſame perſon. | 


Vide the count, Lib. Intra. 17. b. he 18 
And for all the other parts they are in the ſame 


manner, as is deſcribed before in bailiff and re- 


ceiver. 


Actions 


Actions in general. 
(A) In what caſes they will lie. 


OR all injuries done to a man's perſon, re- 
putation, or property, and for every right he 
is to have a remedy. Bac. Abr. p. 28. 

Where a perſon has ſeveral remedies he may 
chuſe which he will. 1 If. 145. Stile 4. 

Where there may be damnum abſque injuria, no 
action lies; as if I retain a maſter in my houſe to 
inſtruct my children, though this be to the damage 
of the common maſter of a ſchool, yet no action 
lies. Bac. Abr. 28. 


(B) Tor whom and againſt whom. 


O perſons are excluded from bringing an 
action, except on account of their crimes 
or their country; as men attainted of treaſon or fe- 
lony, popiſh recuſants, perſons outlawed or ex- 
communicated, convicted in a præmunire, or alien 
enemies. 1 75%. 1 
A man that has a ſpecial and limited property in 
goods, as a carrier that has goods delivered to him, 
a ſheriff who has levied goods, a bailiff who has 
goods in his keeping, &c. ſhall have actions againſt 
ſtrangers that take them away, becauſe they are 
anſwerable in damages to. the owner. Bac, Abr. 


7 BY 


( C) In what caſes diftint things may be 
laid in the ſame attion. | 


EBT on an obligation, and on a mutuatus. 

Debt and detinue. Debt upon a leaſe and 

for clothes, Several wrongs and treſpaſſes. Se- 
veral actions on the caſe, where the caſe is of the 
ſame kind; as an action for a fraud on the delivery 
of the goods, and on the warranty of the fame 
goods, being both on the contract; - ſo againſt a a 
common 
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ations in general. 


common carrier on the cuſtom of the realm, and 
trover, becauſe both on the tort. For entering 
plaintiff's houſe, breaking his cheſts, and carry ing 
away his goods, and for beating his ſervant, per 
quod ſorwitium amiſit ; for a general action of treſ- 
paſs, and a ſpecial ad ion upon the caſe may be 
joined, Where one has a right to recover in the 
ſame kind of action, though he derives his right 


from different titles, yet being conjoined in him, 


he may recover in one action. But one cannot in 
the ſame action join a demand in his own right, 
and that which he has in the right of another, 
Several perſons may join in one action where their 
intereſt is joint. Bac. Abr, p. 295 


6 D) In bat not. 
EBT and account. Debt and treſpaſs, 


2 Actions upon a tort, and upon a contract, 


Lung rand trover. Bac. Abr. p. 30. 


0 E) Actions local or tranſi tory. | 


| A. L actions real or mixed, as treſpaſſis quart 
clauſum fregit, cjettment, waſte, &c. muſt be 
laid in the county where the lands lie. So of debt 


for rent againſt an aſtignee of a term, on the pri- 


vity of eſtate, and all actions on penal ſtatutes muſt 


be laid in the proper county. If a declaration 


contains matters lying in two counties that join, it 
ſhall be tried by both counties, on a venire di- 
rected to the ſheriffs of both counties, who are to 
ſummons ſix of each county.” Action of debt a- 
gainſt the executor of a leſſee, in the detiner for 
arrears in tellator's life-time, may be brought any 


where; but where it is in the aubet and deine for 


rent ee in the executor's life time, it muſt be 


Where the land lies. All perſonal actions as debt, 
detinue, aſſault, deceit, trover and co verſion, ac- 


count, &c. may be brought in any county and laid 
in any place. On a contract made beyond ſea, if 
the contract be not dated at a particular place, an 

| action 
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Adminiſtrators, &c. 


action may be laid any where in Exg/and; but if 
there be a place mentioned, it may be thus, 27 a 


certain place called Bordeaux in France ix Iſling- 


ton in the county of Middleſex. Bac. Abr. p. 35. 
wid. tit. Venue poſt, 


adminiſtrators and Adminiftration, 


Dminiſtrators are anſwerable in the ſame. 


manner as executors, Stat. 31 E. c. 11. 
dminiſtration is grantable to the widow or next 


of kin, or both, by the diſcretion of the ordinary. | 


Stat, 1 N . 1x. 22-8: 8.4.8; 
And where divers are equally of kin, the ordi- 
nary is at liberty to accept one or more, taking 


nothing for the fame, as in probate of teſtaments, 


unleſs the goods of the deceaſed amount above the 
value of i100 s. = 

On granting adminiſtration a bond muſt be gi- 
yen, with two or more ſureties in the name of the 


ordinary, to make an inventory, and an account 


of the adminiſtration, c. Stat. 22 & 23 C. 2. c. 
10. made perpetual by 1 Jac. 2. c. 17. . 5. 
Adminiſtrator is accountable to the ordinary. 


Stat. 31 E. 3. f. rg L. 2. c 10. 


But ſhall not be cited unleſs on the behalf of a 


minor, creditor, or next of kin. 1 F. 2. c. 17. 


Surpluſage to be diſtributed one third to the 
wiſe, reſidue amongſt his children, and ſuch as le- 
gally repreſent them, if any of them be dead, other 
than ſuch children (not heirs at law) who have any 
eſtate by ſettlement of the inteſtate in his life-time, 
equal to the other ſhares. Children, other than 
heirs at law, advanced by ſettlements or portions 
not equal to other ſhares, to have ſo much as makes 


the eſtate of all equal, But the heir at law, to 


have an equal part with the other children, with- 


out any conſideration of the value of the land, 


which he has by defcerit or otherwiſe from the 
inteſtate. If there be no children, nor legal repre- 
ſentatives of them, one moiety to be allotted to 


the wife, the reſidue equally to the next of kin to 


the 
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©dminiſtrato2s, &. 


the inteſtate in equal degree, and thoſe who repre- 
ſent them. No repreſentation to be among colla- 
terals after brothers and ſiſters children. And if 
there be no wife, all to be diſtributed among the 


children; and if no child, to the next kin to the 


inteſtate in equal degree, and their repreſentatives. 


Diſtribution not.to be made till a year after inte- 


ſtate's death; and every one to whom ſhares are 
allotted, to give bond with ſureties, that if debts 
afterwards appear, he ſhall refund his ratable part 
thereof, and of adminiſtrator's charges. Stat. 22 
23 C. 2 io. 

And if, after the death of the father, any of his 
children die inteſtate, Without wife or children, in 
the life of their mother, every brother and ſiſter, 
and their repreſentatives, to have equal ſhare with 


her, ie, 3 $06 £7 


Eitates fur auter vie, if there be no ſpecial oc- 


cupant, of which no deviſe is made, or ſo much 


thereof as is not deviſed, to go, be applied, and 


_ diſtributed, in the fame: manner as the perſonal 


eſtate of the teſtator or inteſtate. Stat. 14 G. 2. 
c. 20. 


* 


ONE to exerciſe a trade but ſuch as has 
ſerved ſeven years apprenticeſhip. Stat, 
5 Elia. c. 4. 

Every houſholder uſing half a plough-land may 
have apprentice any perſon above the age of 10 
years, and under 18, to ſerve in huſbandry until 
his age of 21 or 24; the taking of apprentice to 
be by indenture, 46d. 

None are bound to enter into apprenticeſhip but 
ſuch as are under 21 years of age. bid. 5 

Apprentices under 15 years old robbing their 
maſters not ouſted of clergy. Scat. 12 4. A. 1. 


. 75 


6 d. for every pound for 50/7. or under, and 12 4. 


for every pound more than 50 J. which for 5 years 


ſhall be paid-or agreed for, in putting out any 
cerk, 


Appꝛentices. 


clerk, apprentice or ſervant, to learn any profeſ- 
ſion, trade or employment, to be paid by the ma- 
ſter. The full ſum given to be written in words 
at length in the indenture, which muſt be dated 
the day it is executed; or the maſter forfeits double 


the ſum given. And indentures executed within 


the bills of mortality muſt be brought to the ſtamp- 
office, and the duties paid and ſtamped within a 
month after dated ; and where executed elſewhere, 
maſt, within two months after they are executed, 
be brought either to the head office, or to ſome 
collectot of the ſtamp duties; and the duty to be 
paid; and if paid to the receiver general, the in- 


dentures to be ſtamped; and if paid to a collector, 
he muſt indorſe a receipt for the money paid him; 


and the indenture, if it is executed within 50 miles 


of London, muſt within 3 months after date, but if 
at a greater diſtance, 6 months after date, be 


brought to the head office to be ſtamped with one 
of the new ſtam ps. And indentures wherein the 
full ſum agreed on is not inſerted, or the duties not 


paid, or not ſtamped or tendred to be ſtamped, to 


be void, and not available to any purpoſe whatſo- 
ever, and the clerk or apprentice not to have any 
privilege of freedom, or uſing his trade, Money 
given to put out apprentices, either by pariſhes or 
publick charities, not to pay any duty. No inden- 
ture, c. to be admitted in evidence in any ſuit 
brought by the parties thereto, unleſs he that gives 


it in evidence, firſt makes oath, that to the beſt of 


his knowledge the ſum therein mentioned was all 
that was paid, &c. on behalf of the apprentice, for 
the benefit of the matter, fc. Where any thing is 
given to a maſter, not being money, the duty to 


be pa d for the full value thereof. Stat. 8 A. c. . 


made perpetual by g 4. c. 21. / 7 
If any maſter neglects to pay & duties above- 
mentioned, he forfeits 50 1. Star. 9 A. c. 21. 


J. 66. 18 G. 2. C. 22 /. 24. See flat. relating 


renn, 20 C. 2. c. 19. 27 G; 2:6 


Iffidavits, 


<3 


affidavits. 


King's Bench. 

| H E true place of 
habitation, and 

true addition of every 
perſon that makes his 
affidavit muſt be inſert- 
ed therein. Reg. M. 15 
Car. 2. 1633. | 
The court having de- 
clared that no affidavit 
worn before a commiſ- 
ſioner in the country, 
mall be read in court 
before it be filed; it is 
deſitred that ſuch afh- 


davits be brought to the 


. Clerk of the rules, to be 
led in ſuch convenient 
time, that copies of 
them may be duly made, 
and delivered to the 
party affiling the ſame. 
Notice in the K. B. of- 
fice, M. ꝙ G. 2. 


Common Pleas. 


| HE ſecondaries 


of the ſeveral of- 
fices not to file affidavits 
which are not taken be- 
fore perſons commiſſion- 
ed; and to that end 


| books of the names of 


perſons lawfully autho- 


rized to take afhdavits 


in the country to be 
uſed in this court, ſhall 
be delivered to, and kept 
by the ſecondaries, and 
no affidavit ſhall be read 
in court before it is filed. 
Rep. F. 2. M. 

But all afhdavits 
{worn in town before a 
judge, or in court, may 
be read in court before 
they are filed with the 
ſecondary, and nothing 
paid for them. tr. 
Cler. 502. 


Affidavits to be produced, read, or made uſe 
of, before any of the prothonotaries upon taxation 
of coſts, and other matters to them referred, ſhall 
be filed by the ſecondaries in the reſpective pro- 
thonotaries offices. Reg. H. 11 G. 2. 


Appearance and Common Ball. | 


© o King's Bench. 
] PON every judg- 
ment confeſſed 


Common Pleas. 
| Ppearances to be 
duly entered with 


by warrant, of attorney, | the prothonotaries or fi- 


bail for the defendant 
mall be filed to warrant 
e the 


lazers with whom the 
ſame ought to be en- 
| tred; 


other ſuch common bail 


filed 105. and puniſhed 


filed, when filed by the 


King's Bench. ' 
the judgment; or the 
attorney who ought to 
file it, ſhall forfeit 103. 

for every bail-ptece not 
filed; and for every 


which ought to be af. 


as the court ſhall think 
fit Reg. H. 1 W.& M. 

lf any defendant vo- 
luntarily appears, at the 
ſuit of any plaintiff, in 
any action, ſuch appear- 
ance ſhall be of no ef- 
fect, except the attorney 
for the plaintiff, within 
14 days after {ues out a 
latitat or bill of Midule- | 
75 x. Reg, 1. 4. & 


. 70 diſtinguiſh by 


whom common bail is 


plaintiff for the defen 

dant, theſe or the like 
words ſhall be written 
on the bail - piece, FILED 


ACCORDING TO THE 
STATUTE. Reg. M. 
10 G. 2. 5 


— 


— 


appearance and Common Ball. 


Common Pleas, 
tred; but if ſpecial bail 
be required in the caſe, 
the plaintiff not to be 


concluded by ſuch ap- 


pearances, if he inſiſts 
upon it. Reg. M. 1654. 

Appearances muſt be 
entered in the office 
where the proceſs iſſued, 
as upon a capras, Wc, 


with the filazer, or up- 


on a writ of privilege 

with the prothonotary. 
Any attorney of ei- 

ther bench accepting a 


warrant to appear, or 


ſubſcribing a proceſs, 
declaration, or warrant 
to appear, ſhall cauſe 


appearance to be enter- 


ed, or be liable to an 
attachment, or be pat 
out of the roll as the 
caſe requires; and the 
party not to be received 


to countermand ſuch ap- 


pearance after his re- 
tainer. Reg. M. 1654. 


vid. poſt. : 
No defendant fhall 

| imparl, amend his plea, 
or move to change the 


vVenur, nor ſhall any attorney receive or deliver any 
declaration or count, unleſs appearance be firlt en- 
tered ; and the filazers may at all convenient times 
freely peruſe the doggets and other memorials of 
the prothonotaries, that in every term they may 


deliver in writing the names of attornies, who have 


not entered appearances, to the lord chief juſtice or 


his brethren (which they are required — to 
| C 


Ven. ; & 


405 
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Arreſts in Civil Caſes. 


do,) that the juſtices may without remiſſneſs pro · 
ceed againſt ſuch offenders. Reg. E. 24 Car. 2. 
For preventing neglects in entering appearances, 

all the rules heretofore made relating thereunto 
ſhall be punctually obſerved ; and for the further 
enforcing them, it is ordered that every attorney | 
of this court accepting-or ſubſcribing any warrants 
to appear for any defendant ſhall enter appearance 
within * four days after the appearance day in Lon- 
aon avd Mrdal. fex, and in 8 days in other counties, 
or be liable to an attachment, and ſhall not be diſ- 
charged therefrom, till he hath paid full coſts to 
the plaintiff for the proſecution on ſuch attach- 
ment; and the defendant when he appears, ſhall 
be compelled to plead, as of the time when he 
ſhould have pleaded, if his appearance had been 
duly entered. Reg. H. 6G. 1. C. 3B. 


King's Bench and C ommnon Pleas, &c. 


N all caſes where the cauſe of action amounts 

not to 10 J. in a ſuperior court, or to 40. in 
an inferior court, the defendants (a copy of proceſs 
being ſerved) ſhall appear at the return thereof, or 
within 8 days after, and the affidavit of ſervice of 
ſuch proceſs may be made before any judge or com- 
miſſioner of the court, out of which ſuch proceſs 
{ha}l iſſue, or before the officer for entering com- 
mon appearances, or his deputy; and is to be filed 
gratis. Stat. 5 G. 2. c. 27. made perpetual by 
1 | | | 


Arrefts tn Civil Caſes. 
(A) For what cauſes, 


I IN a ſuperior court, an affidavit muſt be made 
before a judge or commiſſioner of the court, 

or before the officer or deputy that iſſued the pro- 
ceſs, that the cauſe of action amounts to 101. or 

: Ss upwards, 


”» «+ 4 


6 


* 


Hut ſee the falatute ſollewirg, 


Arreſts in Civil Caſes, 


upwards, and in an inferior court to 405. or up- 
wards, otherwiſe the defendant is aot to be arreſt- 


ed, but only ſerved with a copy of the proceſs; 
and the ſum in the affidavit muſt be indoried on 


the writ. Stat. 1268. c. 30. & 5G. 2. c. 27. 
Where the cauſe of action does not amount to 


10 J. in a ſuperior court, nor to 405. in an infe- 
rior eourt, no ſpecial writ, nor proceſs ſpecially 


expreſſing the cauſe of action to be iſſued, on for- 


feiture of 10/. by the attorney or officer ſuing it 
out, to the perſon aggrieved. Stat. 5 G. 2. 


6. 7. 

And no perſons are to be arreſted in actions on 
penal ſtatutes, (a) ſlander, (5) treſpaſs, (c) battery, 
wounding or (4) impriſonment, unleſs by (e) order 
of court, or warrant from a judge; nor in cove- 


| ant, unleſs for the payment of money. 


(B) By what authority made. 


HE ſheriff and his-officers, are not to exa- 
mine the judicial act of the court, but ought 


to execute the writ. Dalton's Sheriff 104. Dyer 


And 


60. 9 Co. 68. 10 C. K 2 6. 
C 2 


— 


* 144 perpetual & 25: G. 6:3; 


(a) Giib. Hiſt. C. P. 37. Bac, Abr. 210. 8 | 


12 Mod. 231. Lawyer's Magazine for Hilary 
term 1762. p. 4, 9. Telv. 53. Danv. Abr. 680. 
Barnes's Notes, C. P. 81. Com. Rep. 75. Caf. 48. 


(3) Reg. M. 1654. 6 Car. 2. Barnes's Notes, 


C. P. 79, 80. 11 Mod. 49. Pl. 18. Lawy, Mag. 


as above 10. 


lc) Barnes 79, 80. Reg. M. 6 Car. 2. 1654. 


J. 24 El. 1583. 2 Keb. Rep. 109. pl. 28. Sid. 
276. pl. 4. Gilb. Hiſt. C. P. 36, 37. Caf. of 


Pra. C. P. 106. Pract. Reg. C. P. 64. See 
Barnes 65. Lawy. Mag. as above 16. 
a) Same authorities as loft above. Sid. 307. 


pl. 16. Mod. 2. Comb. 57. 2 Keb. Rep. 108. oh * 
ILaavy. Mag. as above. p. 17. 


(e) Reg. M. 6 Car. 2. 1654. Barnes 74. 
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arreits in Civil Caſes. 


And they are not puniſhable for arreſting a man 
without a cauſe, where the court awards procels to 
.the ſheriff. 20 H. 6. l. 5. 

Hhut this difference is to be regarded, that hon 
the court has juriſdiction of the cauſe, ahd pro- 
,ceeds inverſo ardine, or erroneouſly, the officer is 
excuſeable ; but when it has not juriſdiction, the 


proceedings are coram, non judice, and an action 


will lie againſt the afficer, without gg to the 


Proceſs. Dalt Sher. 106. 


A ſheriff, &c. making out his warrant, not he 
ving the proceſs, and the -procuters thereof, upan 
complaiut tothe juſtices of aſhze, or judges of the 
court, ſhall be liable to attachments, &c. and be 
examined upon oath, and on confeſſion or proof 
by witneſſes, to be committed till ſatisfaction made 
to the party grieved of 10 l. and ſuch coſts and da- 
mages as the judges ſhall ſet down; and 20/7. a- 
Piece for the king. Stat. 43 El. c. 6. 

Ard by flat. 6G. c. 21. the forfeiture for ma- 
king out 19 warrants before the receipt of the 
writis 104. | l i 


(C) By whom aide.” 


N all civil cafes the ſheriff is the proper officer 
ſor executing writs and proceſs, which he may 
either do hiniteif, or command his under ſheriff, 
bailitf, or other ſworn or known officer to do it, 
and ſuca command is good without any precept in 
Writing; but where he commands one that is no 
ſworn or known officer, he muſt deliver him the 


_ writ itſelf or a piecept in writing; yet in ſome 


ſpecial caſ-s writs and proceſs mult be directed to 
the coroncr:, as where the ſheriff of kin or te- 
nant to one of the parties; Where the ſheriff is 
party to the ſuit ; where he makes default in exe- 
cuung proceſs; or where partiality is found in 
him: But if he be dead or removed, or there be 
no ſheriff, the next ſheriff choſen muſt execute the 


proceis. Law of Arreſts q, 10, 11, 12, 66. 


c 0 . K 


| } 


Arreſts in Civil Caſes. 29 
If the ſheriff die before the expiration of his 
year, or before he be ſuperſeded, the under ſheriff 
may execute the office in his name till another is 
appointed. Stat. 3 G. c. 15. 
Where the original proceſs is once directed to 
the coroners, all the reſt in that ſuit muſt be di- 
rected to them, although the ſheriff be removed, 
dead, or acquitted, and another indifferent ſheriff 
choſen, depending that ſuit. Dalt. Sher. g 
Proceſs muſt be executed by all the coroners in 
the ſame county. Stamf. 53. But if three of 
them die, the fourth may execute and return the 
proceſs, until more are choſen. Co. Lit. 181. 6. 

Where there are two ſheriffs, and one of them is 
challenged, the other may execute the writ in the 
name of both, and fo in cafe of two coroners. 
Salk. 152. 

Proceſs againſt citizens of York awarded to the 
ſheriff of the county, becauſe the officers of the 
city were citizens. Dalt. Sher. g9. | 

For favour in the under-ſherift, ' the proceſs muſt 
be directed to the high ſheriff, with this clauſe, 
that the under-fheriff hall not meddle. Ibid. . 

But where both the ſheriff and coroners are 
partial and faulty, the proceſs muſt be directed to 
Eliſors, i i. e. Per Haus choſen by the court. 

The palace of min ſter being exempt out of 
every county, the proceſs muſt be directed to the 
guardian or keeper of the palace. Dall. Sher. 100. 

See where it muſt be directed to the biſhop. 
Law of Arreſts 1 

Where' the mayor and ſheriffs of Londen are 
faulty, it muſt be executed by the conſtable and 
lieutenant of the Tower. * Ibid; 101, 


C4 (D) V. 


7 Arreſts in Civit Caſes. 
| | (D) 1/ho. may not be arreſted. 


Peers, &c. (a) EERs of the realm, nor their ſervants 3 
members of (5) members of parliament or convoca- 
parlia- tion, nor their ſervants in the time of parliament or 


ment, &c. convocation, and for certain days before and after; 
ambaſſa- (c) ambaſſadors nor their ſervants ; the (4) king's 
dem, &c. ſervants, unleſs leave is granted by the lord cham- 
King's berlain ; the lord e) mayor of Londin; thoſe (/) per- 
Servants, ſons whoſe attendance are requiſite in any of the 
Lord | dinge 


mayor, 


2: 4 Bac. 3 228, 231. 2 R. Raym. 1247. 
4 Inſt. 24. Styl. Rep. 222, 253, Mo. 767,778. 
pl. 1080. 3 Seid. 1478. 4 60. 4. in Marg. 
Noy's Rep. 102.8. P. C. 38. (a.) Hawk. Pl. Cr. 
59. 9 {4 49. 42. 68. Fand. Cent. 107. pl. 6. 
Hob. 10 Co. 76. b, 12 Co. 96. 2 Just. 48, 

. 90 tl. 9: Salk. 3. $12. 3 Seld. 1538, 
1539, 1589, 1697. See Lawyer's Magazine for 
Eaſter term 1762. where you will find in p 130. 
40 p. 144. an ample and ſatigfactery account of the 

Legal privileges of Peers. 

% See Lawy. Mag. as above, p. 144 to 1 50. 

(e) Stat. 7 A. c. 12. / 3. 2 barnes's Notes C. 
P. 332. 10 Mad. 4, 5. 8 Mod. 288. 2 Str. 797. 
2 Ld. Raym 1524. Filzgib. 200. pl. 12. Barnes 
264. Prat. Reg. 6. p. 14. Barnes 271, 272. 
Rep. & Coy. of Pradt C. P. 134. Barnard. K. 
B. 79, 401. Rep & Caſ. 1 . „ . 

(a) Keb. Rep. 842. pl. 3 3. 2 Show. Rep. 84. 
See T. Raym. 152. See 7. To. 34. Keb. . | 
137. pl. 70. 

(e) 2 Lil. Abr. 456. (C). 

Y See the Lanwyer's Magazine for the year 
1762. p. 154, 155, 164, 167, 174, 175, where 
you evill find the while law treated very methodi- 
cally, relative to the privilege from arreſt of ſer- 
jeants, and counſellors at law, officers of the ſeveral 
courts rf juſtice, their clerks and ſervants, parties to 
quits, witneſſes, and jurors, 


arreſts in Civil Caſes. 


king's courts at Yeftminfler, as the (g) judges and 


their neceſſary ſervants, (%) clerks, and (i attor- 


nies, Sc. vid. title Privileged perſons, 


A bankrupt is free from arreſts in going and 
coming to ſurrender to the commiſſioners, and from 


actual ſurrender for 42 days, or ſuch further time 


as ſha]l be allowed to hniſh his examination, pro- 
vided he was not in cuſtody at the time of ſurren- 
der; and if he be arreſted for debt, or on any 
eſcape warrant, coming to ſurrender, or after his 


ſurrender, within the time before mentioned ; then 


on producing the ſummons or notice under the 
hands of the commiſſioners or aſſignees, and giving 
the officer a copy thereof, he ſhall be diſcharged ; 
and if any officer detain ſuch bankrupt, he ſhall 
forfeit to the bankrupt for his own uſe 5 /. for every 
day he detains him. And if any commiſſion of 
bankruptcy ſhall iſſue againſt any perſon who ſhall 
have been diſcharged by virtue of this act, or ſhall 
have compounded with his creditors, or delivered 
to them his eFeCts, and been releaſed by them, or 


been diſcharged by any act of inſolvency, then the 


body only of ſuch perſon ſhall be free from arreſt 
and impriſonment ; but the future eſtate ſhall re. 
main liable to his creditors (the tools of trade, re- 
ceſſary houſhold goods, and neceſſary wearing ap- 
parel of ſuch bankrupt, and his wife and children 


excepted) unleſs the eſtate of ſuch perſon produces 


clear 15 5. in the pound. Stat. 5 G. 2. c. 30. 


31 
Ofpicers of 


Courts. 


Bankrufts. 
See Lawy. 
Mag. jor 
the year 
1762, 


p. 182 ts 


189. 


Perſons who liſt themſelves to ſerve on board any Sai art. 


ſhip of war, ſhall not be taken out of the ſervice 
by any proceſs or execution (except for criminal 
matter) unleſs for a real debt, or other juſt cauſe of 
action amounting to 20/ of which affidavit muſt 


be made before a judge of the court, or ſome per- 


ſon authoriſed to take affidavits, a memorandum 
of which oath to be marked on the writ, for which 

| 4 4 me- 
£ ag 3 


— 


— — 


(g) Cromp. Turiſdid of Courts 11. 2 Cid. 31. 
% Ld Razm. 399. Prat. Reg. C. P. 380. 
(z) See Laauy. Mag. in 1762. p.155 to 164. 
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arreſis in Civil Caſes, 


memorandum or oath no fee to be taken: And if 


any perſon be arreſted contrary hereto, the judge 
of the court, on complaint of the party, or his of- 
ficer, may examine the ſame, and by warrant diſ- 
charge ſuch ſeaman without fees, upon proof, that 
he was belonging to one of his majeſty's ſhips, and 
arreſted contrary to this at; and to award coſts, 


for recovery whereof he ſhall have the like remedy 


Fo. ders. 


Feires exe- 
erg end ' 


uu 
Zrators. 


At the ſuit 
of perſons 


unknown. 


that the plaintiff might have had for his colts. But 
any plaintiff, on notice firſt given in writing of the 
cauſe of action to ſuch ſeaman, or left at bis laſt 
place of reſidence before his entering into the ſer- 
vice, to file a common appearance in an action, 
for any debt, ſo as to proceed to judgment and 
outlawry, and to have execution, other than againſt 
the body. Stat. 31 G. 2. c. 10. / 28. 1 G. 2. f. 
2. c. 14. J 15. See Lawy. Mag. 200. 

And the ſame with reſpect to a volunteer- ſoldier, 
only that the original debt for which he may be 
arreſted by proceſs or execution muſt amount ta 
10 J. Stat. 2 G. 3. c. 11. / 65. e Mag. 
ö 

No attorney at his peril to make out any pre- 
cept or writ with an acetiam againſt any heir, exe - 
cutor or adminiſtrator, or in any caſe where by the 


cuſtom of the court ſpecial bail is not required. 


Reg. M. 15 Char. 2. K. B. Reg. 2. Andof M. 
1654. C. P. , 12. Caſ. Temp. Holt 87. 6 Mad. 
242. 12 Mad. 5 11. Salk. 98. pl. 4. Styl, Rep. 
367. Sid. 63. pl. 34. Heil. 72. 3 500. 316. 
Ventr. 321. Gilb. Hiſt. C. P. 37. Kell. Rep. 8g. 
pl. 67. 2 Brownl. Rep. 293. Yelv. 53. 4 Mod. 
245. Cre. Car. $9. pl. 3. Cro. Jac. 350. pl. 2. 
_ Lit. Rep. 3. See Lew. 39, 345. Salk. 98. pl. 4. 
3 Bulſir. 347. Ventr. 355. Sid. 368. pl. 4. 2 Keb, 
Rep. 371. pl 28. 

If a perſon procure another to be arreſted in the 
Marfhalſea, or in any court within London, or in 
any city, borough, town corporate, or other place 


where any liberty is uſed to hold plea in perſonal 


actions, at the ſuit of any perſon where there is 
no (och perſon known, or without the plaintiff's 
| conſent; 


PTT Ai Bron. Aon a 


before the warrarit and arreſt, is not material to arri? deli- 


Arxeſts in Civil Cafes, 7 

conſent; every perſon who ſhall ſa procure any 

arreſt, c. and ſhall be accuſed by indictment, 
preſentmept, or by the teſtimony of two witneſſes, 

or other 105 proof, hall ſuffer kx months impri- 

ſonment, ar befpte be ſhall be delivered ſhall pay 

to the party arteged or attached treble colts; and 

alſo forfeit unto ſuch perſon in whoſe name he ſhall | 


procure ſuch arreft, Oe. if there be ſuch perſon 


known, 107. Stat. 8 El. c. 2. ,. 4. Cro. Elix. 
236. pl. 1. Lutw. 166, 169. Carth. 417. 

If a defendant be legally delivered from an arreſt After once 
upon any proceſs, he ſhall not be arreſted again at di/charged, * 
the ſame time, by virtue of another proceſs, at the 
ſuit of the fame plaintiff, The attorney or plain- 
tiff offending, the attorney to be expelled, and both 
to be puniſhed as the court ſhall think fit. Reg, 
15 Car. 2. N. B. wee Darnes 50. 


(E) When to be made. 


A Latitat may be taken out before the money Before mo- 


is due, bot the defendant muſt not be ar: ney due. 


[2 


reſted upon it before, (a) and this differs from an 
original, for if it be teſted before the money due, 
it is abateable. By the (5) cuſtom of London, the 
debtor may be arreſted before the money is due te 
make him find ſureties. Vent. 28. | 
A plaint levied in an inferior court before a debt Bu be 
contracted, and an arreſt on a proceſs upon the cnrracted. 
plaint, adjudged ill. 7 Mod. 5, | 8 
An arreft before the writ or proceſs faed out Before 
is not good, although the writ be teſted before the writ ſued 
arreſt (c). | ee: Fe ee "FO; 
Whether or no a writ be delivered. to the ſheriff Before 


wered tothe 


— heriff. 
(a) 8 Mod. 343. Barnard. K. B. 57. | 
() 8 Co. 126. Harar. 303. Hob. 86. Bo- 

Priv. Lond. 79. | 
(e) 3 Keb. Rep. 213. pl. 21. 2 Keb. Rep. 173. 

l. 56. 198. pl. 25. 7. Raym. 161. 5 

| Cs | the 
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the baili?, fo long as in rei weritate there is a 
writ to warrant the arreſt. And the bailiff is not 
chargeable for the execution thereof, for it is not 
his privity, nor hath he notice when the writ is | 
| delivered to the ſheriff, * 3 Lew. Rep. 
After the On a writ returnable Ofab* Pur? in 2 B. de- 
effign- fendant was arreſted the roth of February, which ; 
day. being after the eſſoign day, adjudged ill. Keb. = 
Rep. 718. pl. 47. See Law, Mag. 218. | 
"TM An arreſt may be in the night as well as the day. 
© Rep. 66. Go. Fac. 280. pl. 10. 486. 3 Salk. 
46. Fenk. Cent. 290. pl. 30. Hales Pl. Cr. 45. 
5 Co. 92. 3. Ow. 63. 
1 No writ, proceſs, warrant, order, judgment or 
75 decree (except for treaſon, felony, or breach of the 
7. peace) muſt be ſerved or executed on a Sunday: 
ſuch ſervice is void, and the offender is liable to an- 
ſwer damages as if done without warrant. Sat. 
29 Car. 2. c. 7. .. 6. 12 Mod. 607. See Law, 
Mag. 214. | | 
If a perſon be taken without a warrant on a 
Sunday, and kept locked up till Monday, and then 
a writ got, falſe impriſonment lies. And for an 
arreſt by proceſs an attachment will be granted. 
6 Mod. 96. K. B. and falſe impriſonment allo lies. 
Salt. 78. pl. 1. And yet a defendant being ar- 
reſted on a Sunday by a writ out of the Mar/bal/ea, 
the court of B. R. denied to diſcharge him, on mo - 
'F i | tion, but directed him to bring fal/e impriſonment. 
1 5 Mod. 95. Barnes 228. 
4 | But the bail may take the principal, and confine 
1 him till Monday and then render him; and a per- 
1 ſon that eſcapes may be taken. 6 Med. 231. 


PFortefe. Rep. 374. 
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(F) W Bere to be made. 


N arreſt muft not be in the king's ti King's 
where his-royal perſon reſides (a). paiace. 
The great manſion houſe, late pa:cel of poſſeſ- 
ſions of the archbiſhop of Jr, and the park, and 
the-ſoil of the ancient palace at V fminſter, ſhall 
be the king's whole palace at //;//min/lcr, and ſhall 
extend to all the ſtreets leading from Charing Gro/s 
to the Sanctuary Gate at Weſtminſter, and in all the 
tenements on both ſides of the ſtreet from the ſaid 
Cro/s to Weſtminſter Hall, ſituate between the 
Thames on the eaſt, and park- wall on the weſt. 
Stat. 28 H. 8. c. 12. 
An arreſt by the ſheriff in a liberty without a A liberty. 
von omit. is good, but the bailiff of the liberty may 
have an action againſt the ſheriff for entring his li- 


berty; but upon a guo minus the ſheriff may enter 


any liberty (5). 

An officer committed to the Fleet, for arrefling Palace- 
an attorney of C. B. at the ſuit of an attorney of Yard. 
B. R. in Palace Yard, near the hall gate, the court 


then Ws. upon an attachment of privilege, and 


the defendant was diſcharged on filing common 
bail. '2 Mod. 181. 

Plaintiff immediately after a trial in C. B. was Court. 
arreſted at ſuit of the defendant by proceſs of B. R. 


the plaintiff was diſcharged, and the defendant 
fined. Goldſb 33. 


A defendant going to the court to give ſecurity 
of the peace is privileged for the time. C:mberb. 29. 

An arreſt in // eftminſter- Hall, ſcdente curia, may Lil. Abe. 
be diſcharged on motion, if on meſne proceſs, but 115. (F) 


8 —— — — 


—__ — 


(a) 6 Mod. 73. gr ge, Io 1. 284. pl. 12. 
2 Ld. Raym. 978. Caſ. Holt C. J. 590. 


7 2. Prynne's 4 Int. 19. * 140, 141. 
(5) Lil. Abr. 115. 3. Read. Stat. Law 116. 
See Servers K. B. 282, 444. 


not 


Arreſts in Civil Caſes. 
not on execution; yet in that caſe the officer is pu- 
niſhable. 3 SK. 46. Fulfir. 89. But it is ſaid, 


| 4 | ſach arreſt is allowable where the defendant is not 
1 pPrivileged by his attendance upon buſineſs in ſome 
"= court, nor otherwiſe privileged by ſome ſpecial rule 


or order of court; for it is the buſineſs and not the 
place that protects bim. 2 Lib. Abr. 115. (F) 
A witneſs ſubpœna d, is privileged in going or 
returning. Feut. 11. Mod: Rep. 66. pl. 13. 
2 Lil. Abr. 456. (H) 492 (G) (H) Gilb. Hi. C. 
P. 209g. Luw of Evid. 28. pl. 46. 29. pl. 47. 
i. per Pais p. 330. Bac. Abr. 565. 4 Bac. 
Abr. 222. Gib. Caſ. 308. 2 Str. 986. 4 Bac. 
Abr. 226. Fortec. Rep. 164. Styl. Rep. 395. 
Keb. Rep. 220. pl. 28. a IE 
Pretendad The ſheriffs of London and Middleſex, head bai- 
privileged liff of the liberty of the duchy of Lancaſſer, high 
places. ſheriff of Surrey, bailiff of the borough of South- 
award, or their officers, on requeſt are to take the 
poſi comitatus, or ſuch other power as ſeems re- 
quiſite, and enter the pretended privileged places 
of White Fryars, Savoy, Haliſbury- Court, Ram- Al- 
ly, Mitre-Ceurt, Fuller's Rents, Baldwin's Gar- 
dons, Montague Cloſe or the Minories, Suffolk- Place 
or the Mint, Clink or Deadman's Place Wapying, 
Stepney, or other place in the bills of mortality, 
and arreſt, and in caſe of reſiſtance, or refuſal, to 
open the door, to break open any doors to arreſt 
the body, or ſeize the goods by execution or ex- 
tent. See Stat. 8 9 V. z. c. 27. 9G. c. 28. 
11 c . . 
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8 ) How made. 


Freed, HE officer to whom any warrant is directed 
and delivered, ought with all ſpeed and ſe- 

crecy to execute it. Dale. Sher. 103. 
Aſante. By the common law, every man is bound to 
aſſiſt not only the ſheriff in executing the king's 


writs, but alſo his bailiff that has his warrant. 
2 . j. „„ 5 
; An 


" _ 


mw Oxy % 1 ro 06 1. ww 1 
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arreſts in Civil Cafes. 
An arreſt without ſnewing the watrant, nd 
without telling at whoſe ſuit, until it be demanded, 
is legal; and a perſon being arreſted by a bailiff, 
is in his cuſtody for all cauſes for which the ſhe- 


= had made his warrants againſt him. Cro. Jac. 
486. 


1 f a A bailif who has a warrant againſt a mah only 


ſay, I arreft you af the ſuit of A. B. it is not ſuſhi- 


cient, but he muft actually lay hold of him, or 


touch him, otherwiſe it is no arreſt. Cro. Fac. 
486. Salk. 79. 


37 


A ſheriff may not break open a houſe to take Of break- 
execution, unleſs in the king's caſe, 'or' for a' con- ing yo 


tempt, &c. Cro. Fliz. gos. 


But if a bailiff touches a perſon's hand, either 


as he puts it out of a window, or the bailiff puts 


in his band and touches him (he having a wartant 
to take him) he is then his priſoner, and he may 


juſtify breaking open the houſe to 2 him away. 
Vent. 306. 7 Med. 8. 


(H) Of freventing 4 


F a bailiff has a warrant to arreſt a man, and 
another hinder him from doing it, there being 
no actual arreſt, it is not a reſcous, but it is a con- 
tempt of the court. 6 Mod. Rep. 210. 


(a) "The fees on an arreſt. 


O ſheriff, under. ſheriff, bailiff of a franchiſe, 
or other bailiff, ſhall take any thing of any 
perſon arreſted or attached, for fine, fee, ſuit of 
priſon, letting to bail, or ſhewing any eaſe or fa- 
vour, except to the ſheriff 20 d. the bailiff which 
makes the arreſt or attachment 44. and the gaoler, 
if the priſoner be committed, 44. on forfeiture of 
treble damages to the party aggrieved, and 404. 
one moiety to the king, and the other to the in- 
former. Provided that the warden of the Fleet, 
and of the palace at Weſtminſter, -be not damaged 
thereby, Stat. 23 H. 6. c. 10. For actions 
brought 


Caꝛuſ⸗ to 
be deliver- 


ed on ar- 


reſt. 


Arreſts in Cibil Caſes. 


brought on this ſtatute, Fe. ſee 5 Mod. Rep. 225. 
Salk. 373. or the Law of Arreſts 75, 7% 77. 
And ſee che firſt article following. ED 


of K ) Treatment under avehs. 


O ſheriff, under ſheriff, bailiff, ſeijeant at 
mace, or other officer or miniſter, to con- 

vey or carry any perſon by him arreſted, or being 
in his cuſtody by virtue of any writ, proceſs, or 
warrant, to any tavern, alehouſe, or other public 
drinking houſe, or to the private houſe of ſuch of- 
ficer, or of any tenant or relation of his, without 
the conſent of the perſon in cuſtody; nor charge 
him for liquors, victuals or other things more than 
he ſhall freely call for; nor cauſe or procure him 
to call or pay for ſuch liquors or things, except 
what he ſhall particularly aſk for; nor demand, 
take, or receive, or cauſe to be demanded, Cc. di- 
rely or indirectly, any other ſum than by law al- 
lowed for arreſt, taking, detaining or waiting till 
the perſon in cuſtody has given appearance or bail, 
agreed with the plaintiff, or is ſent to the proper gaol 


of the county, Cc. nor exact or take any reward 


for keeping the perſon in cuſtody out of priſon ; 
nor carry him to prifon within 24 hours from the 
time of arreſt; nor take more for lodging, diet or 
other expences, than allowed by the juſtices at the 
quarter-ſefhions, who are required to make a ſtand- 
ing order for aſcertaining ſuch expences 4d every 
| perſon intrufted with the execution of ſuch proceſs, 
muſt deliver a printed copy of the above clauſe to 
every officer employed to execute warrants, and it 
muſt be a part of the condition in the officer's ſe- 
curity, that he will deliver a copy of the ſaid clauſe 
to every perſon he arreſts and carries to any houſe, 
and permit him or any friend to read it, before any 
| liquor or meat be called for; and if any officer 
permit liquor or victuals to be called for, before it 
de ſo read, ſuck negleR, beſides breach of the ſaid 
condition, is a miſdemeanor in the execution of 
Proceſs, And every ſheriff, gaoler, Sc. to permit 
every 


Arreſts in Criminal Caſes. 
every perſon arreſted to ſend for beer or other food 
from what place they pleaſe; and to have ſuch bed - 
ding or other things as they think fit, without pur- 
loining or detaining the ſame, or requiring them 
to pay for uſing, thereof, or putting any difhculty 


* them 3 thereto. Star. 32G. 2. 6..28:. 


Arreſts in Criminal Caſes, 
( A) By a ſheriff.” 


E is the principal conſervator of the peace 
within his county, and may e officio award 


proceſs of the peace, and take ne for it. Vid. 
(D) Pal. 


5 (B) By a coroner. 


E is another principal conſervator of the 

peace within the county, and may bind a 
perſon to the peace, except where ſurety is taken 
by him as judge of his own court for an affray 
done in ſuch court. Umfreville's Intr. to bis Lex 
Corenatoria [XXIX.] 


(C) By a juſtice of peace, and 5 his 


command. 


Vice of peace by word of mouth may autho- 
] riſe any perſon to arreſt another for breach of 
the peace in his preſence, or for a riot in his 
abſence. Haw. P. C. B. 2. c. 13. $14. Haw. 
P. C. B. t. c. 66. 16. 

And if a jaſtics finds perſons riotouſly aſſembled, 
he alone may arreſt the offenders, and bind them to 
good behaviour, or imprifon them, for want of 
bail. Haw. P. C. B. 1. c. 65. 5 16. 


39 


B y parol. | 


A juſtice of peace may grant his warrant to ar- By Ware 


reſt, for treaſon, felony, præmunire, or other of- ant. 


fence againſt the publick peace; and where any 
Ratute gives him juriſdiction over an offence, or a 
power to require a perſon to do a certain thing 

mentioned 


- 


5 Co. 71. 
3 Mad. 
117: 


3 
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Arrofts in Criitar:@ates, 


mentioned it the ſtatute, by Implication” it gives 
him power to grant his wirrant for that pur poſe. 


2 Hart. P. C. 84. 


But he can't grant a generar warrant to ſearch 
all ſuſpected houfes in Nad for ſtolen goods. 
ibid. 82. Hale's Pl. Cri; Hal Hift. yo. 

The ſafeſt way of proceeding for the perſon that 
has the ſaſpicion, is to make the Arreſt in his proper 


perſon, and get a warrant from a juſtice to the con- 


ſtable to keep the peace. 2 Haw. P. C. 85. 
A juſtice cannot grant a warrant for the peace 9 
good behaviour againſt a lord of parliament, (. 


muſt be by /«bpena out of Canc. ex, one nude 


may againft another. Habt. PL. Cr. 127. 

He that demands ſurety of the peace, muſt make 
oath of blows given, or that he ſtands in fear of his 
life, or ſome bodily hurt, or that he fears another 
will burn his houſe, &c. before a juſtice can grant 
his warrant. Str. 473. 


0 ) By mayors and bailiffs of towns, 


AYORS and bailiffs of corporations are 
juſtices of the peace ro tempore. 
None (except the king's ſervants, in his preſence, 
and his miniſters in executing their offices, and their 
aſſiſtants, or upon a cry made for arms to keep the 
peace) muſt go before the king” s jaſtices or miniſters 
doing their office, with force, i in affray of the coun- 


try, nor go or ride armed in fairs, markets, nor in 


the preſence of the juſtices or other miniſters, nor 
elſewhere; upon pain to forfeit their armour to the 
king, and their bodies to be committed to priſon at 
the king's pleaſure. And the king's juſtices i in their 
precincts, ſheriffs and other miniſters in their baili- 


wicks, lords of franchiſes and their bailiffs, and 


mayors and bailiffs of cities and boroughs, and 
burgholders, and wardens of the peace, to execute 


this act. Stat. Northampton, 2 H. 3. c. 3. This 


act was enforced by Stat. 7 R. 2. c. 13. and 20 

K. 2. c. 1. But at this day it is held, that the 

wearing of arms _ the road, is not within the 
meaning 


* + 


IS 
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meaning of this ſtatute, unleſs it be. accompanied 
with fuch circumſtances as may reaſonably create 
terror; and that perſons of quality may arm their 
attendants as well as themſelves for their greater 
ſecurity in travelling. 5 Read. Stat. Law 77. 
And a juſtice of peace or head officer of a city 


or town corporate may convict a perſon of drun- 


kennels. Stat. 21 Jac. c. 7. And puniſh tiplers. 
Stat. 4 Jac. c. 7. And enter places where un- 


lau ful gaming is ſuſpected to be uſed, and impri- 


41 


ſon the keepers of the ſame, and the players, till 


ſureties found not to uſe or play at ſuch places. 
Stat. 33 H. 8. c. . 

And juſtices of peace, ſheriffs, under- ſheriffs, 
mayors, bailiffs of cities and corporations, high and 
petty conſtables, and other peace officers, and other 


perſons commanded to aſſiſt, may ſeize rioters who 


don't diſperſe in an hour after proclamation, and 
carry them before a juſtice. Stat. 1 G. c. 5. 

And bailiffs of towns may arreſt ſuch perſons as 
they ſuſpect againſt the peace, on Stat. Wincheſt. 
(138. f. 2.) 6 4. Hawk. P. C. B. 2. ai 
? 12. 


(E) By conſtables. 


T* a man lays murder or felony to "deli 


charge, or ſuſpect him of murder or felony, he 
may declare it to the conſtable, who ought to take 


him before a juſtice: And if by common fame a 
wan be ſuſpected, the conſtable ought to arreſt _ 


him, and bring him before a juſtice, tho' there be 
no accuſation or declaration. Bacon's Office of Conſt. 
Hal. Hift. Pl. Cr. 587. 

An unlawful arreft without warrant cannot be 
made good by warrant taken out afterwards. 
Hawk. P. C. B. 2. c. 13. 59 

If conſtable after arreſt by warrant ſuffers the of- 
fender to go at larye, upon a promiſe to come again 
at ſuch a time to find ſureties, he cannot arreſt him 
again by the ſame warrant. But if the offeader 
returns and puts himſelf again into cuſtody, he may 

detain 


Without 


Warrant. 
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London. 


grreſts in Criminal Caſes. 


detain him and bring him before the juſtice purſu- 


ant to the warrant. id. 

He cannot juſtify an arreſt by a juſtice's warrant, 
which expreſly appears in the face of it, to be for 
an offence out of the juſtice's juriſdiction, or to 
bring the party before him at a place out of the 
county for which he is a juſtice ; but may execute 


a general warrant to bring a perſon before a juilice, 


to anſwer ſuch matters as thall be objected againſt 
him on the part of the king, for he may preſume 


the jaſtice's cognizance unleſs the contrary appears, 
bid. F 10. But ſee 2 Inft. 521. | 


A warrant directed to a conſtable or private per- 
ſon, to arreſt a pariicular perſon for a miſdemeanor 
within the juſtice's juriſdiction may be executed, 


whether the perſon in the warrant be guilty or not, 


be indicted for the ſame offence or not, or whether 
any felony were committed or not; for he that ex- 


ecutes it is not anſwerable for the juſtice's proceed- 
ings, but he alone. bid. F 11. N 


A conſtable, if he will, may execute a warrant 
directed to him by name in any place in the coun- 


ty, though he need not go out of his own pariſh 


otherwiſe if directed to all conſtables. Salt. 175. 
3 Salk. 99. | | | 

He may carry an offender either before the ju- 
ſtice that granted the warrant, or any other at his 
election; if the warrant don't direct the offender 


to be brought before him that granted it. 5 Rep. 59. 


And conſtables in London are to keep the peace to 
the utmoſt of their power, arreſt affrayers, rioters, 
breakers of the peace, and carry them to the houſe 
of correction, or Compter ; and in caſe of reſiſtance 


to make outcry on them, and purſue them from 


ſtreet to ſtreet, and from ward to ward till they be 
arreſted. And they are to aſſiſt the watch, and the 
watch are to obey their orders in conveying offen- 
ders to the Compter, till examined and puniſhed by 
the lord mayor, &c. And he may execute war- 
rants, ©. throughout the city upon occaſion. id. 


Law of Arreſts, pl. 2. c. 7. 
15 85 SN. And 


Arreſts in Criminal Caſes. 43 
And by Hat. 10 G. 2. c. 22. In London conſta- 
bles to apprehend night walkers, malefactors and 
ſuſpected perſons, who ſhall be found wandring or 
| miſbehaving themſelves, and carry them as ſoon as 
may be before a juſtice. | 


(F) By walchmen. 


N London a watchman, in the abſence of the 
conſtable may apprehend all night-walkers, 
malefactors, rogues, vagabonds, and diſorderly 
| perſons whom they find diſturbing the peace, or 
| ſhall have juſt cauſe to ſuſpect of any evil deſigns, 
to deliver them to the conſtable, who 1s to carry 
them before a juſtice. Stat. 10 G. 2. c. 22. 


(G) By private perſons. 


LL perſons preſent when felony is commit- , _ 
ted, or dangerous wound given, are obliged ed d of 
to apprehend the offender, otherwiſe they are liable 
to be fined and impriſoned for their neglect, unleſs 
at that time under age. Hawk. P. C. c. 12.5 1. 
Alſo private perſons are with the utmoſt dili- 
gence, upon hue and cry, to purſue and endeavour 
to take ſuch offenders, tho' not preſent when the 
offence was committed. Bid. 5 4. vid. tit. Hae 
| and Cry, 
And they are obliged to aſſiſt an officer (dewand- 
ing their help) in taking felons, ſuppreſſing affrays, 
or apprehending affrayers, &c, Ibid. 577. 
Arrelts by private perſons by their own authority By per- 
may be on ſuſpicion of treaſon or felony being al- ion of 
ready done, or to prevent their being done, or in Jaa. 
reſpect of inferior offences. 16:d. | 
The cauſes of ſuſpicion, which will juſtify the ar- 
reſt of an innocent perſon are, 1. The common 
fame of the country upon ſome probable ground. 
2. The living a vagrant and diſorderly life, without 
any viſible means to ſupport it. 3. The being in 
company with one known to be an offender, at the 
time of the offence; or generally at other times 
with 


the laau. 


them. 5. The behaving one's ſelf in ſuch manner 3 


_ Arreſts in Criminal Caſes. 
with perſons of ſcandalous reputations. 4. The be- 
ing found in ſuch circumſtances as induce a firong 
preſumption of guilt; as coming out of a houſe 
wherein murder has been committed, with a bloody 


knife in one's hand; or being found in poſſeſſion 
of part of the goods ſtolen, without being able to 


give a probable account of coming honeſtly by 


as betrays a conſciouſneſs of guiltz as where a 
man being charged with treaſon or felony, ſays no- 
thing to it, but ſeems by his ſilence to own himſelf 
guilty ; or where a man accuſed of any ſuch crime, 
upon hearing that a warrant is taken out againſt him 
does abſcond. 6. The being purſued by hue and 
ery. Haid. 5 9. 2, 10 1 12.1% 14. 

But no cauſes of ſuſpiciov, how many probabili- 


ties ſoever there be, will juſtify the arreſt of an in- 


nocent man, by one who 1s not himſelf induced to 
ſuſpect him to be guilty, whether he makes ſuch 


arreſt of his own head, or in obedience to the 


commands of a private perſon, or even of a conſta- 
ble. id. $ 259.5 3 

Any perſon may lay hold of another, whom he 
ſees upon the point of committing treaſon or felony, 
or doing any act which would manifeſtly endanger 
the life of another, and may detain him till it may 


be preſumed he has changed his purpoſe. bid. 
. „ | 
A private perſon of his own authority cannot ar- 


reſt one for-a breach of peace after it is over. But 
he may arreſt a common notorious cheat, going 


about the country with falſe dice, and being eaught 


Reavarded 
by law, 


4 Nob be- 


recs, 


playing with them, in order to bring him before a 
juſtice, and it ſeems he may juſtify an arreſt for any 
crime prejudicial to the public. 15. F 20. 


Every perſon who ſhail take and proſecute till 
convicted any robbers in the highway, paſſage, 


field, or open place, ſhall have 40 J. for every of- 
fender; (but if a perſon be killed in apprehending 
them, his executors or adminiſtrators ſhall have it) 


and ſuch perſon ſhall have the horſe, furniture, 


arms, money, or other goods taken with the robber, 
"#4 Z provided 


9 
* 
1 
* 
5 


ders for counterfeiting the coin, or for diminiſhing 
it for gain, or bringing any clipt or counterfeit 


commard any perſon to commit ſuch offence. 
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provided they were not feloniouſly taken from any 
perſon. Star. 4 & 5. S M. c. 8. | 

And the ſtreets of London and Weftminfler; and 
other cities, towns and places are deemed high- 
ways within that act. Set. 6 C. c. 23. I 


If any perſon apprehend and convict any offen- a: Cm 


terfetters 
and clip. 
pers of 
coin. 

3. Shop- 
lifters... 


coin into this kingdom, he ſhall have 40/7. for 
every offender. Stat. 6 & 7 V. 3 c. 17. 

1'he like as to any offender who privately and 
feloniouſly ſteals goods of the value of 5 6. or more, 
by day or night in any ſhop, warehouſe, coach- 
houſe or ſtable (altho' ſach ſhop, c. be not broke 
open, nor the owners or other perſon be not in 
it to be put in fear) or thoſe that thall aſſiſt, hire or 


The like reward on conviction of any perſon 4. Burg- 
guilty of burglary, or feloniouſly breaking and en a,, 
tering any houſe in the day time; or if the party 
purſuing be killed, his exccutors or adminiſtrators 
to have it. Sat. 5 A. c. 31. | 

The like reward on conviction of perſons for 5. 7. Ling 
taking rewards for helping perſons to their ſtolen cpa 
goods, ſuch perſons not having apprehended the 5 helting 
ſcion that ſtole them, and b:ought him to trialahd 7 goed's 
given evidence againſt him. BD 

And if any perſon armed, and being diſguiſed, 6&7 Was 
appear in any foreſt, c. incloſed wherein deer are _,,. 75 
uſually kept, or in any highway, heath, common ;,- wiſe 
or down, or unlawfully and wilfully hunt, wound, Fs l 
kill or ſteal any red or fallow deer, or rob any © 
place where conies or: hares are uſually kept; or 
{teal fiſh out of any river or-pond ; or unlawfully 
and wilfully hunt, c. any red or fallow deer, 
kept in any of his majeſty's foreſts: or chaſes in- 
cloſed, or in any park; Ac. ineloſed, where deer 
are uſually kept; or unlawfully and malicionfly 
kill, maim or wound any cattle, or cut or deſtroy 
any trees planted in any avenue, or growing in any 
orchard, garden, or plantation; or ſet fire to any 
Houſe, barn or outhouſe, or to any hovel, cock, 

_ MOW 


flolen. 
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mow or ſtack of corn, ſtraw, hay or wood; or wil. 


"att; 


ed, or wourded, fo as to loſe an eye, or the uſe of 
2M limb, in apprehending ſuch offenders, the perſon 


ſhall have 50 J. reward. Stat. ꝙ G. c. 22, made 


whoever knows him to have committed ſuch crime, 


vour and aid him in making his eſcape, becomes a 


but he is liable to forfeit his goods. 
ever, in oy 19 refuſes to undergo that impri- 
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fully and maliciouſly ſhoot at any perſon ; or 
knowingly ſend any letter without a name 1ubſcri- 
bed, or ſigned wich a fictitious name, demanding 
money, veniſon or other valuable thing, or forci- 
bly reſcue any perſon, lawfully in cuſtody of an 
officer, or other perſon, for any of the ſaid of- 
fences; or by gift or promiſe of reward, procure 
any other to join with him in any ſuch unlawful 
and any perſon apprehending or cauſing 
ſuch offenders to be convicted, and ſhall be kill- 


wounded, or executors, &c. of a perſon killed 


perpetual by 31 G. 2.c. 42. /. 2. 
And the ſaid act to extend to unlawful and ma- 


licious breaking or cutting down the bank of any 
river or ſea bank, cutting hop binds, or ſetting on 
fre any delph of coal. Szaz. 10 G. 2. c. 32. made 
perpetual by 31 C. 2. c. 31. 


(A of op ng, preventing and flying 


from arreſts. 


O oppoſe one who lawfully endeavours to 
arreſt another for treaſon, knowing the 


party to be guilty, is treaſon, and he that ſo op- 
poſes an arreſt for felony, is an acceſſory to it; or 


receives and comforts him, and endeavours to fa- 


principal in treaſon, or an acceſſory in felony, tho' 
he uſe no force in giving ſuch aſſiſtance to the of. 
fender; but if he barely receive him, and permit 
him to eſcape, without giving him any advice, 
aſſiſtance or encouragement in it, he is only guilty 
of a high miſdemeanor, and not a capital oftence, 


nor is the party himſelf that flies from an arreſl, 
And u ho- 


3 | | 5 ſonment 


* wil. 


: Or 
dſcri- 
ding 
Orci- 
of an 
d of- 
ocure 
awful 


uſing | 
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ſonment which the law puts upon him, and frees 
himſelf from it by any artifice, before he is deli- 
vered by due courſe of law, is guilty of a high con- 
tempt, puniſhable with fine and impriſonment. 
Maul. F. C., B. 2. c. 1. bs 2, „ . 


(1) Of breaking open doors. 


HE law never allows ſuch extremities but 

in caſes of neceſſity, after ſignifying to thoſe 

in the houſe the cauſe, and requeſting admittance, 
and then allowable in the following inſtances.. 
1. Upon a capias grounded on an indictment for 
any crime, or upon a capias from B. R. or Canc. 
to compel a man to find ſureties of the peace or 
good behaviour, or even upon a warrant from a 
juſtice, for that purpoſe. 2. Upon a capias utla- 
gat or capias pro fine in any action. 3. Upon a 
juſtice's warrant for levying a forfeiture in execu- 
tion of a judgment, or conviction for it, grounded 
on any ſtatute which gives the whole, or but part 
of ſuch forfeiture to the king, and authoriſes the 
juſtice to give ſuch judgment or conviction for it. 
4. Where a forcible entry or detainer is either 
found by inquiſition before juſtices of peace, or ap- 
pears upon their view. 5. Where one known to 
have committed a dangerous wound, is pur- 
ſued, either with or without a warrant, by a con- 
ſtable or private perſon; but not where one lies 
under a probable ſuſpicion only. 6. Where an 
affray is made in a houſe in the view or hearing of 
a conſtable ; or where thoſe who have made an 
afiray in his preſence fly to a houſe, and are im- 
mediately purſued by him. 7. Where-ever a per- 
ſon is lawfully arreſted for any cauſe, and after- 
wards eſcapes, and ſhelters himſelf in a houſe, 
2 Hawk, P. C. e. 14. | | 
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Admit- 
tance into 
215, 


{worn or admitted an attorney or clerk, 


an attorney or clerk, a certificate thereof, from the 


on vr before the 14th 


end on or before the 7th 


Attoznies. 


King's 5 Bach Common Pleas, and Ex. 
chequer. 


Ttornies to be admitted of ſome of the inns, 

and take chambers or lodgings near them, 
except inhabitants or houſekeepers in London, II ft 
win er, Southwark or the ſuburbs, and the liberty 
of the tower of London, and Sr. Catherine's there; 
and ſworn attornies of any courts within the ſaid 
cities, towns, and liberties. And no perſon to be 
(except 

the perſons before excepted) unleſs ſo admitted in | f 
an inn, and to produce, when ſworn or admitted 


treaſurer or principal of the inn. And not to put 
himſelf out of one inn, till admitted into another. 
And to be in commons according to the orders of 
ſach inn. By the 12 judges, M. 3 An. 1704. and 
other rules of court, Trin. & Mich. 36 Car. 2. B. 
R Mich. 1654. Trin. 29 Car, 2. & Mic. 36 Car. 
2. U B. | 6 

3 

Ttornies to appear | 

in court in perſon 


C.-B. 

Fficers and attor- 
nies 10 appear in 
perſon in court upon or 
before the 14th day of | 
Michaelmas term, and 
on or before the 7th day 
of every other term. 
Reg. M. 1654. H.14& 
I5 Car. 2. E. 17ac. 2. 
Attornies diſmiſſed by 
one court for a miſde- 
meanor (after certificate) 
not to be admitted to 
practice in another. Reg, 

M. 1654. 
Whoever would be 
admitted an attorney, 
mult 


day of Michaelmasterm, 


day of every other term. 
Reg. T. 14 Car. 2. 
Clerks and attornies 
to attend the court on 
notice given them of 
motions, or forfeit 103. 
Reg. E. 1656. E. 14 
8 | 
Attornies perſonally 
to attend the maſter at 
the time by him pre 
fixed (on having notice 
thereof) | 


Ex. 


inns, 
hem, 
Tf. 
derty 
ere; 
> ſaid 
o be 
ccept 
ed in 
itted 
1 the 


) put. 


ther, 
rs of 

and 
. þ 
Car, 


thereof) 


-Attomies. 


R. R. | 

to examine 
cauſes referred to him, 
on forte ture of 10s. 
Reg. H. 15 Car. 2. 

Clerks, philazers, and 
attornies to pay to the 
clerk of the declarations 
2 5, at the end of every 
term, or be ſuſpended. 
Reg. M. 15 Car. 2. E. 
1% n | 

No attorney of this 
or any other court, to 


be bail in any action or 


ſuit in this court, or 
leſſee in ejectmeat. Reg. 
M. 1654. Reg. M. 14 
89 

Such attornies as have 


not been attending their 


employment by the ſpace 
of one year laſt paſt, 
unleſs hindered by ſick- 


neſs, ſhall not be allow 
ed their privilege of at- 


tornies. Reg. M. 1654. 

One cannot change 
his attorney in a ſuit 
without good cauſe, and 
leave of the court; and 


the attorney newly com 
ing in is to take notice, 


at his peril, of the rules 
whereunto the former 
attorney was liable, had 
he continued. Reg. M. 


1654. 


Vor. II. 


| 
| 


C. . 


muſt apply before the 


laſt week in term. No- 
tice in the office, M. 2. 
6. 2. 

Attorney to continue 


| and cauſe all his buſi- 


nels to be entered in that 
prothonotary's office 
wherein he 


2. 2. 

Not to be leſſee in 
ejectment, nor bail in 
this court in any action. 
Reg. Mic. 1654. Reg. 
M. 6G. 2. 

Such attornies as have 
not been attending their 


employment in this court 


for one year laſt paſt, 
unleſs hindred by ſick- 
neſs, not to be allowed 


their privilege. Reg. M. 


1654. 
No perſon without 


rule of court, order ofa 


judge or prothonotary, 
and notice to the ad- 
verſe party or his at- 
torney, to change his 
attorney; and the at- 
torney newly coming in, 


to take notice at his pe 


ril of the rules whereto 


the former attorney was 
liable, had he continued. 


Reg. M. 1654. 


Writs of privilege to be marked by the clerk of 
the warrants. Reg. T. 29 Car. 2. T. 9 V. z. C. B. 

Every attorney of this court, who ſhall fue out 
any attachment of privilege againſt any defen- 
dants, 


is ſworn. 
Reg. T. 21 Car. 2. M. 


49 


50 


6. 23. 


Attoznies. 
dants, ſhall leave a precipe with the ſigner of the 
writs, with the defendants nantes not exceedihg 


four in each writ, with the return and day of ſign- 
ing {uch writ, with the agent's or attorney's name, 


who ſued out the ſame. Reg. H. 20 G. 2. 
A fprecipe for attachment of privilege to be left 


at the prothonotary's office, with the defendants 


names not exceeding 4, with the return-dey, day 


of ſigning, and agent or attorney's name who ſues 


It out. Reg. H. 11G. 2. C. B. 


Notice in writing of a bill filed againſt an attor. 
ney, if the action be laid in London or Miduliſex, 
and he lives within 20 miles of London, to be de- 
livered to him, or his agent, or left at his uſual 


place of abode, (and a rule for appearance given 
as uſual) 4 days, excluſive of the day of giving 


notice, before forejudger; and if the action is laid 
in any other county, and he lives above 20 miles 


from Londen, no forejudger, till 8 days after ſuch 
notice and rule. Reg. H. 11G. 2 C. B. 
Attornies may uſe common abbreviations in their 


bills. Stat. 12 G. 2. c. 13. 


Recuſant convict not to practice as an attorney 
or ſolicitor. Stat. 3 J. c. 5 


If any perſon convicted of forgery, or wilful 


ard corrupt peijury, practice as an attorney, ſoli. 
citor, or agent in any ſait or action, the judges of 


the court where ſuch ſuit or action is brought, on 
complaint or information, to examine the matter 
in a ſummary way in open court; and if it appears 


that he has offended, the judges may cauſe him 


to be tranſported for 7 years. Stat. 12 G. c. 29. 
If an attorney or ſolicitor die, before the time 
his clerk is bound for be expired; or if the con- 
tract be vacated by conſent; or if the clerk be diſ- 
charged by rule or order of court; then the ſervice 
to any other attorney or ſolicitor during the reſi- 


due of the term is good. Attorney or {olicitor 


not to have more than two clerks at the ſame time, 
bound by contract in writing. Sat. 2 C. 2. 


WV 


Fees 
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all 


Attomies, 


Fees, or, diſburſements not to be ſued for, till af. %ig. 633. 
hoſe 908. 


ter a month from a bill being delivered or left at 
the client's laſt place of abode; which bill to be 
ſubſcribed with the proper hand of the attorney or 
ſolicitor. And upon application to the court 
whete the greateſt part in value of the buſineſs has 
been tranſacted; the bill to be taxed, without any 


money being brought ita court; and if the attor- 


ney or ſolicitor neglect to attend the taxation, ha- 


ving due notice, the officer to tax the bill ex parte. 
(pending the reference and taxation no aGion to 


be brought for the ſaid demand) and upon taxa- 
tion, the party to pay the attorney or ſolicitor the 
ſum due, or be liable to an attachment or ſuch 
other proceedings, at the election of the attorney 
or ſolicitor, as ſuch party was before liable to; 
and if on ſuch taxation it ſhall be found, that the 


attorney or ſolicitor ſhall have been overpaid, he 


ſhall refund to the party intitled, or to any perſon 
by him authoriſed, if preſent at the ſettling there- 
of, or otherwiſe as the court ſhall direct, all the 
money, that the officer ſhall certify td have been 
overpaid ; and in default thereof, the attorney or 


ſolicitor ſhall in like manner be liable to an at- 


tachment, or proceſs of contempt, or ſuch other 
proceeding, at the election of the party, as he 
would have been ſubject to, if this act had not 


been made; and the iaid courts are required to 


award the coſts of ſuch taxation, to be paid by the 
parties according to the event of the taxation, wiz, 
if the bill taxed be leſs by a ſixth part than the 
bill delivered, then the attorney or ſolicitor is to 
pay the coſts ; but if it be not leſs, then the court 
in their diſcretion ſhall charge the attorney or 
client in regard to the reaſonabieneis or unreaſon- 
ableneſs of ſuch bills. Star. 2 1 „2. c. 23. made 
perpetual by 30 Geo. 2. 19. / 7 

The act requiring the lelivery of a bill before 
ſuit, not to extend to bills between one attorney 
and another. 12 G. 2. c. 13. 

Perſons not legally admitted, not to practice as 
money in the county courts, on pain of 20 J. . 
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Attoꝛnies. 
Quakers to be admitted on their affirmation, 
* EE: 
No attorney being in priſon to commence any 
fuit. bid. wid. tit. Colts, Damages. | 
Every perſon bound clerk to an attorney is 
within 3 months to cauſe an affidavit to be filed of 


the actual execution of the contract, ſpecifying the 
date, and names and places of abode of the par- 


ties; and before he ſhall be admitted an attorney, 


affidavit ſhall be made and filed of his having actu- 


ally ſerved his time. Stat. 22 Geo. 2. c. 46. 


Attozument. 


FN Rants good without it, fat. 4 A. c. 16. Of 


| tenants to others void, except in conſe- 
2 of judgments or decrees, or with the con- 
ent of the landlord, or in caſe of mortgages for- 


feited. Stat. 11 G. 2. c. 19. 


Audita Querela. 


OJ to be allowed, nor bail thereupon ta- 
ken, unleſs in court upon motion firſt made, 


and a rule thereupon entered. Reg. 7. 9 Fac. 1, 
BR | | 


An audita gucrela is no ſuperſed-as of itſelf, and 
therefore a ſuper/.deas muſt be actually ſued out, 
and if the audita querelg be grounded upon a deed, 
the court will not grant a ſuper/edeas until the deed 


be proved in court. 


If the audita guerela be grounded on a matter 
of fact, or the party be not in cuſtody, the proceſs 
is a venire and diſtringas; but if grounded on a re- 
cord, or the party be in cuſtody, the proceſs 1s 3 


fare faciàs. | L 


: Awards, 


Yo 0 % 


(A) Matter of controverſy, 


8 either of fact or of right in things and actions 
F perſonal, and uncertain ; but ſo as no freehold, 
tho' the ſubmiſſion is by deed, nor leaſe for years 
of land, may be adjudged from one to another. 
Thus debts on record, or upon bill, or on a certain 
contract, matters concerning matrimony or criminal 
offences, cannot be made matters of arbitrament ; 
but if men enter into bond with condition (as is 
uſual) to Rand to the abitrament or award, the 
bond may be forfeited for non. performance of the 
condition. Wood's Inftit. 549. And guere, whe- 
ther, if there is no bond, an action will not lie upon 
the mutual promiſſes, according to late determina- 
tions? Or whether the party [Ld. Ray. 114, 
234, 248.) may not be compelled in a court of 
equity to perform his part, tho? it relates to free- 
hold, if he has accepted any part of the ſatisfaction 
awarded to him for it. 3 Vil. Rep. 187. 


(B) Tye ſubmiſſion, 


Submiſſion of the controverſy to arbitrators 
is neceſlary, by giving them power to pro- 
nounce a ſentence betwixt the parties. This ſub · 
miſhon may be general, as of all demands; or. ſpe- 
cial, of ſome certain matters in controverſy. It 
may be by word or writing, abſolute or conditio- 
nal. If the parties give a bond to each other 
(which is the uſual way, vid. firſt part for the 
form) it muſt be word for word alike on both ſides, 
only changing the names, &c. The ſubmiſſion 
may be with covenants to perform the award, if 
the parties pleaſe. There muſt be two parties at 
leaſt to the ſubmiſſion, of capacity to compromiſe, 
or to make mutual promiſes, and to ſubmit to the 

award. bid. 550. 
Thoſe who defire to end any controverſy (for 
which there is no remedy but by perſonal action, 
| D 3 or 


54 


Awards. 


or ſuit in equity) by arbitration, may agree that 
their {ubmiliioo o the ſuit to the award or umpli- 


rage of any perſons may be made by a rule of any 
of his majeſly's courts of record, which the parties 
ſhall chuſe, and may inſert ſuch their agreement in 


their ſubmiſſion, or the condition of the bond or 
promiſe, and upon producing an affidavit of ſuch 
agreement, and upon reading ard filing ſuch afli- 
davit in court, the ſame to be entered of ane 


and a rule of court thereupon made, that the 


ties ſhall ſubmit to and finally be concluded by fork 
arbitration or umpirage; and in. caſe of diſobe- 


dience thereto, the party negleQivg,.or refuſing 


ſhall be ſubject to all che penalties of contemning 
a rule of court, and proceſs ſhall iſſue accordingly ; 


Which ſhall not be ſtopped or delayed by ary or- 


der, Se. of any other court, either of Jaw or 
equity, unleſs it appear on oath, that the arbi- 
trators or umpire miſbehaved themſelves, and that 


| ſuch awards were corruptly or. unduly. procured, 
And any arvicration or umpirage, procured by cor- 


ruption or undue means, ſhall, be void, and ſet 
aide by any court of law or equity, ſo as Cock cor- 
ruption or undue practice be complained of in the 
court where the rule is made for ſuch arbitration, 
before the laft day of the next term, after ſuch ar- 
bitration made and publithed to. the parties, Sat. 
g9& 10W. z. c. 15. 

" The ſubmiſſion io an award by bond may be 


countermanded by deed. Such authorities in their 
own nature are revocable; as a letter of attorney; 


&c. tho' made irrevocable by expreſs words. But 
then the bond is forfeited. If it had been without 
obligation, &c. one might revoke and forfeit no- 
thing. Wood's Int. p. 551. But guere, as it is 


now held that an action will lie on the mutual 

promiſes; and the caſes of a ſubmiſſion to an ar- 
bitration, _ a letter of n ſeem to be very 
different. Hood ibid. oc 


(C) The 


— is wy — we pw FP — =. A wo „ 


— 


89 ©): = 


— 
1 


A Sd 


Awards. 


(C) The arbitrators, 
A private extraordinary judges choſen by 


\ the parties to give judgment between them 
to end the debate, Neiiher natural nor legal diſa- 
bilities hinder any one of them from being an arbt- 
trator, If they are incompetent judges, the fault 
is in thoſe that chooſe them, If they obſerve the 
ſubmiſſion and keep within their juriſdiction, their 
ſentences are definitive; from which there lies no 
appeal. They cannot aſſign their power, for they 
have but a bare authority. Wood's ln ſt. p. 5 50. 


(D) The arbilrament or award, 


S the ſentence or decree of the arbitrators, and 
I. is publiſhed When they have heard all parties. 
In makiog it (a) obſerve that, 1. It muſt be ac- 
cording to the very ſubmiſſion in reſpe& of the 
perſons and things ſubmitted. 2, It ought to be 
equal, and not on one ſide 4 ; for it mult ap- 
point either party to give or do ſomething bene- 
f-1al or advantageous. 3. The performance muſt 
be pollible and lawful. 4. There muſt þe a means 
by law to % attain unto the thing awarded. This 
is chiefly meant where the ſubmiſſion is without 
bond. 5. It ought to be certain and fra, and to 
make an end of all controverſies ſubmitted ; or if 
it is good only in reference to part of the things 
ſubmitted, it muſt be final as to that part, or elſe 
it will be void. Theſe things being obſerved, it 
ſhall not be unravelled in equity, or ſet aſide at 
law, [2 Ld. Raym. 85 7] where the ſubmiſſion is 
made a rule of court, unleſs there was corruption 
or groſs miſbehaviour [3 Peer Wil. Rip. 361. 
2:Vern. Rep. 251, 514 ) in the arbitrators. If all 
things are done bona fide, the arbitrament ſhal be 

D 4 expounded 


— — 


(4) Ld. Raym. 123. 
(6b) 2 Lad. Raym, Rs 1040. 
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Bail in Civil Caſes, 
expovnded according to the (c) intent of the arbi- 


trators, if agreeat's to law, and not literally. W c 


inft. 3þ, 


(E) Au umpirage, 


S where there is but one arbi:rator; and is 
uſually when the parties ſubmit themſelves to 


ide arbitrament or award of certain perſons, and if 
they cannot agree, or are not ready to deliver their 


Who may 
nul be bail. 


Of zatting 


in bail. 


ation or ſuit in this 


award in writing before ſuch a time, then to the 


judgment of another as umpire. This is often the 


effect of the bond of ſubmiiſios. 1d. itid, 


Ball in Civil Caſes, 


vid. tide Atreſf. Audita Querela. 
Erroz, Yabeas Cozpus. 


. 
O ſheriff's ofi | HE like in this 
cer, bailiff, or court. Reg. N. 


the perſon concerned in 6 C. 2. 
the execution of pro-] Vid. tit. Ittoznies, 
ceſs ſhall be bail in any | 


court. Reg. M. 14G. 2. | 
Where the defendant | The defendant or his 
is arreſted in Landon or | attorney, who puts in 


Midaliſiæ, and gives a | bail to any filazer's writ, 


bail- bond, he has four | ſhall have recourſe to 
days (excluſive) after che | the proper filazer, and 
return of the proceſs to | either come with him or 


put in bail; and when | his clerk into court, or 


arreſied in any other | attend a judge to take 


county 6 days. Reg. M. | ſuch bail. Reg. Trin. 
8 4. | 1 V. GM. 
In Bails 


b 


(c) 2 Ld. Raym. 1076, 1142. 


Bail in Civil Cates. 


B. R . 


In uking. a recogni- 
z2nce theſe words 
muſt be uſed. 
„NJ OU (calling 
ö the bail ly their 
& names.) do jointly and 
% ſeverally undettake, 
« that if the defendant 
„ (naming his name) 
6 thall be condemned 
« in this action, at the 
« ſuit of the plaintiff 
« (uaming bis name) 
he ſhall ſatisfy the 
e colts and condemna- 
tion, or render him- 
« ſelf into the cuſtody 
* of the marſhal of the 
% Marſbalſea of the 
* court of King's Bench, 
or you will pay the 
* colts and condemna- 
* tion for him.“ Rule 
for taking bails brfore 
commiſſioners, T7. 4 W. 
& M. 


Affidavit of taking 
ſach bail, to be made 


either before ſome judge 
of this court, to whom 
the bail ſhall be tranſ | 
D 5 


e 


CK. 
Bails may be taken in 


4 the filazer's abſence, a 
the judge's chambers. 
Notice in the judge's 


chambers, H. 8 G. 2 
The condition of a re- 


| 5 to be of 
i effect. 


QU { naming How re- 
Gs the defendant Cognizance 


"8 


* if preſent} do ac. js to be 
Knowledge to owe to taken. 


** the plaintiff 20. and 


* you (naming the bail) 


* do ſeverally acknow- 
* ledge to owe unto the 
** ſame perſon, the ſum 


of 101. a piece, to 


ebe levied: upon your 
% ſeveral goods and 
„ chattels, lands and 
** tenements, upon con- 
dition, that if the de 


© fendant be condemned 


* in the ſaid action, he 


* ſhall pay the con- 


% demnation money, or 
render himſelf a pri- 
© ſoner in the Fleet for 
the ſame, and if he 
fail ſo fo do, you 
« (naming the bail) do 
„ undertake to do it 
„for him.” Reg. for 
taking bails in the coun» 
try, Z. 6 V. & M. 
The like in this court, 


per Reg. ſupra, 


_ mitted, 


Affidavit 
of taking 


* 
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Commiſ- | 
froner”s 


book, 


Bail in Civil Caſes, 


5 
mitted, or before ſome 
perſon impowered to 
take affidavits in this 
court. Ead. Reg. | 


Commiſſioner to keep | 


a book to enter in the | 
names of the defendant 


and his bail, and the 


plaintiff's name, as in 
the bail piece, and the 


time of taking thereof, 


and the name of him 
by whom ſuch bail ſhall 
be tranſmitted; and alſo 


the defendant's at'or- 


And the 


ney's name 


plaintiff's attorney is at 


liberty to repair to the 


com iſſioncr's book, that 


be may inquire of the 


N-tice of 
bail put 


In. 


Tranſmit- 
ing bail, 


ſufficiency of the bail. 
Zad. Reg. ; 


1c 11 12 5 
Bail taken before a 
commiſſioner within 40 
miles 
W:tminfler, to be tranf 
mitted to one of the 
judges of this court, 
within 8 days after ta 
king it; and if taken 


above that diſtance, to 
be tranſmitted 
days; unleſs all the ſaid 


in 16 


judges be in 11 cir 


of London and | 


1 


bh amet 


Com miſſioner to keep 
a book purpoſely for 


| entering the names of 
the defendant, 
bail, 


and his 
and the plaintiff 's 
name as it is in the 
bail- piece, | and the time 
of taking thereof; and 
the name of bim by 
whom ſuch bail ſhall be 
tranſmitted. And the 
plaintiff's: attorney is at 
Ness to repair to the 
commiſſioner" s © book; 
that he may inquire into 
he ſufficiency of the 


bail. Ead. Reg. 


Defendant's attorney 
to give notice to the 


plaintiff's attorney of 


the taking bail, within 
four days after taking 


thereof. . | . I 3 
GAN: | 
Bails. taken by a. a com- 


miſhoner within 40 miles 
from Londen and Ve- 
miſter, to be tranſmit- 
ted to one of the judges 
of this court, within 10 
days after taking there- 
of; and if taken above 
that diſtance, to be 


tranſmitted within 20 
days after the caption; 
A unlck: all the ſaid judges 
be 


by * . " "a 


Bail in Civil Caſes. 


3. N 


cuits, and then as ſoon 


as any of them return to 
chambers. Ng. T. 14 


= G 8. 
be in their circuits, and 
then as ſoon as any one 


don. Reg. E. 5 W. & 


W. & M. | 

M. & H. 66. 1 
After bill is tranſmit- 

ted (as above) it is to 


de forthwith delivered to and filed with the proper- 


officer, or it is as no bail; and the plaintiff is at 
liberty to proceed on the bail- bond; and the de- 
fendant, if he be admiſſible to plead to the original 
action, not to be admitted fo to do, unlefs he firſt 
pay the full coſts to the plaintiff for the proſecution 
on the bail bond; and plead as of the time xg bail 
ſhould have been duly entered. Reg. H. 6G. 

And by Reg. M. 6G. 2. all bails taken ela 
commiſſioners in the country, ſhall be tranſmitted 
to, and tiled with the proper officer, according to 
the ſaid rules, and no ſuch bail ſhall be received or 


59 


of them returns to Len- 


filed, unleſs tranſmitted within the reſpeClive times 


as above, without leave of court. C. B. 
But by another rule of N. 13 G. 1. Ci. e. made 
before the laſt mentioned rule, and after the next 


before it) it is ordered that all bails taken before 


commiſſioners, and tranſmitted to, and allowed by 
one of the judges of this court, ſhall be delivered 
to the clerk of the judge, which clerk ſhall take the 
fees cue to the proper officer for the entry thereof, 
and ſhail forthwith deliver the ſaid bail to be filed, 
and pay the {id fees to ſuch officer. C. B. 
. X e 
In all caſes wherein 
bail- bonds are taken, 
and the /ume bail is put 
in above, the plaintiff 


If the plaintiff does 
not except againſt the 
bail put in before a 
judge de bene H on cepr 


davit of the notice in- 


cor fut, 
after notice of 1's being 
put in, then upon ath- | 


within 20 days may except agaiuſt it, 


| Keg. AT. 6G. 2. 


dorſed on the back of | 
the bail-piece (for which 
| nw_ 


a commillioner's book 
(vid. ante) the bail are 


If upon inſpection of 


Læceptiug 
agai nt 


bail. 


found 1aſufficient, the 


| Plaintiff 8 
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Ball in Civil Caſes. 


B. R. 


oath no fee to be taken) 
the bail to be affiled by 


the defendant's attor- 


ney within 4 days after 


the end of the aforeſaid 
20 days. Reg, M. 16 
6 


No exception to ſpe- 


cial bail put in before a 
judge, to be made after 


20 days from notice 


Per fecting 
| hail 5 


given of its being put 
in; and an exception 
after that time ſhall be 
void. Reg. 8 A. 


The like time alſo 
allowed after bail tranſ- 


mitted and notice given, 
where they are found in- 


ſufficient on inſpection of 
the commiſſioner's book. 


Reg. T. 4 V. G M. 
And in the laſt men- 
tioned caſe, the defen 
dant muſt either put in 
better bail, or the cog- 
niſors muſt juſtify them- 
ſelves in court, either by 
a ãdavit taken before the 
commiſſioner that took 
the bail, or by oath in 
court, or before a judge 


of the court. Ead Reg. 


Where ſpecial bail is 
put in, and excepted 
againſt, and notice of 
exception is given in 
writing to the defen. 
dant's attorney, the de 
fendant muſt procure luis 


bail to juſtify (if notice 


be | 


L. . 
plaintiff's attorney may 
except againſt them 
within 20 days after 
tranſmitted, and notice 
given thereof. Reg. B. 


5 W. & M. 


Exception in all caſes 


muſt be made, either 


in the philazer's book, 
or on the bail · piece with 
the commiſſioner, be- 
fore it is tranſmitted, and 
afterwards above in the 
philazer's book, or on 
the bail-piece. Per Car 
M. 3 G. 2. 


And if excepted to ac- 
cording to the above 
rule of E. 5 W. & M. 


the defendant muſt ei- 


ther put in better bail, 
or the cogniſors muſt 
jaltify themſelves in 
court, either by affidavits 
taken before the com- 


miſſioner that took the 


bai, or by oath in court, 
o before a judge of the 


ſaid court. Fad. Reg. 


If ſpecial bail put in 
by the defendant be ex- 
ce pted to, the defen- 
dant to perfect it within 
4 days after exception 
taken; in default — 

0 
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3 
be given in term time) 
in 4 days after notice, 
or they muſt add other 
bail who muſt juſtify 
within the ſaid 4 days: B 


Ball in Civil Cafes. 


| GE; 
of the plaintiff may pro- 
ceed upon the bail- bond. 
Reg. 7. 3 & 4G. 2. 


ut if exception and notice 


thereof be in the vacation, the bail put in, or other 
additional bail, muſt juſtify mu = firſt day of 
the ſubſequent term. Reg E. 5 C 

Note; If bail be taken before a 3 * juſtifica- 
tion muſt be in court, unleſs the plaintiff's attorney 
conſent for it to be at a judge's chambers. 


The bail being im- 
pleaded by action of 
debt on the recogni- 
zance, has 8 whole days 
after the return of the 
latitat, or other proceſs 
againſt ſuch bail, to ſur- 
render the defendant in- 
to the cuſtody of the 
marſhal in their diſ- 
charge. And upon no- 
tice thereof to the plain- 
tiff or his attorney, fur- 
ther proceedings againſt 
them to ftay. Reg. T. 1 
A. 

And when impleaded 

on ſci. fac, the bail 
may ſurrender the de- 
fendant, at any time 
before the return of the 
alias ſti. fac. 

On ſurrender, notice 
to be forthwith given to 
the plaintiff's attorney, 
and affidavit thereof | 
made before bail diſ- 


— 


charged Reg 7. 1 


The principal ſurren- 
dring himſelf, after bail 
put in, and before or on 
the day of appearance 
of the e. fa. returned 
ſcire feci, or of the ſe- 
cond ci. fac. returned 


nihil, or if an action of 


debt be brought upon 
the recognizance againſt 


the bail, then if the 


principal renders himſelf 
upon or before the pro- 


| ceſs returned ſerved, no 


farther proceedingsto be 


againſt the bail. Reg. 


M. 1654. 


Summons to ſtay pro- 


ceedings on bail-bond, 
on ſuggeſtion that de- 
tendant had ſurrender- 
ed, ſet aſide, becauſe 


| the bail was excepted 


to, and the render made 


before juſtification, . 


46.2. 


And on ſurrender in court, or before a judge, 


the reddidit ſe to be left 


with the ſecondary, or 


clerk 
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Ball in Cfvil Caſes, 
clerk of the + Hee to be filed; and a copy or note 
thereof, under the hand of the Judge or ſecohdacy, 


to be delivered to the marſhal at the time of com- 


mitments ; ſuch note or copy to be made by the 


| perſon ſurrendred, or his attorney. Reg. T. 3 4. 


When the defendant is ſurrendered, get a certi- 
ficate from the priſon of the defendant's being in 
cuſtody, and then get the maſter to diſchzrge the 


bail piece, for till then the bail are liable. 


If an action of debt be brought on the recogni- 
zance, t.c.c ſhall be inſerted in the writ, after the 
words in a flea of treſpaſs, the following clauſe; 
And aiſo ts a bill of the ſaid plaintiff ogatr the 
Jaid defendant in a flea of dibt uten recognize 
according te the cuflom of eur court, before us th be 
exhibited; otherwiſe the defendant's attorney ſhall 


not be obliged to accept a declaration in a plea of 


debt upon ſuch recognizance. Reg. E. 15 C. 2. 


Bail in Criminal Caſes, 
(A) What bail is ſufficient. 


N felony no leſs than two to be bail. Hal. 

Pl. Cr. 97. 2 Hal. Hiſt. Pl. Cr. 125. In B. 
K. upon a e corpus on a commitment for trea- 
ſon or felony, four is required. Ihe bail ouzht to 
be ſufficient to anſwer the ſum in which they are 
bound, which ought never to be leſs than (Hal. 
PL. C.. 97.) 407. for a capital crime, but may be 
as much higher as the juſtices in diſcretion ſhall re- 
quire, confidverirg the ability and quality of the 
priſoner, and the nature of the cffevcce And the 
perſon who takes the bail may examine them on 


their oaths concerning their Tullicrncy. Hawk, 
. . 2. c. 5. 5 


Exceſſive bail not to be required. Stat. i}, 


M.. d $6 


4B) of 


* — 19 12 V 


Vall in Criminal Caſes, 
(5) of: takin mg allein, bail: 


? 


. felony, with inſufficient ſuréties, who don't 
appear according to the recognizance, the juſtices 


of aſſize _ fine them. Hawk. P. C. B. 2. c. 15. 


(C) Of granting bail where it _— /0 be 


denied. 


Ye whe bail for a ad not bailable f is pu- 
1 niſnable by the common law, as for 2 ne- 
gligent eſcape. Ibid. Hal. Hifi. PI. Cr. 596, 597. 
2 Str. 1216. And is ao offence againſt far. W/m. 
(i. e. 1 Edw 1.) 15. 27 F. ft 1. c. 3. 4E. 3. 
c. 2. en nen ee 5 | 
(D) Deming, deloyinx: or eofhutting bail 

where it aught to be grand. 


S a or ran W not only by aQion 
I at the ſuit of the party wrongfully. impriſoned, 
but alſo by indictment at the ſuit of the n 
Hawk, P. C. B. zlicl ꝰ8ũs 11.4: 

Any with- holding vriſoners bailable, afier they 
have offered ſufficient ſufety; tobe amerced: And 
if he take reward for deliverance, to pay double to 
the priſoner, and be in the king's mercy: * Sar ae 
Finibus (i. e. 27 Edw. ff. 1:) c. 3. See the babeas 
corſ us act, under tit. Wakes Apen lle 


(E) In what caſes! bail i 2 gramabte. : 


Oo far as any, perſons-are judges of a crime, to 
8 far they have power of bailing a perſon i in- 
dicted before them of ſuch crime. Therefore two 
jullices (quor ui may bail perſons indicted before 
the ſeſſions. Hawk, P. C. B. 2. c. 15. wid. flat. 
3 H. 7 c. 3. v& 2 Pb. & Mar. c. 13. 
Jaitices of gaol- delivery may bail perſons con- 
Wer before them of homicide by miſadventure, 
C4. 541144 or 


7 Here juſtices, Se. admit perſons to bait for | 
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Bail in Criminal Caſes. 


or in ſelf. defence, the better to enable them to 


purchaſe their pardon, alſo perſons indicted or ap. 


pealed for any other crime. Hawk. P. C. B. 2. 
"A 15. 

Perſons outlawed, thoſe thas have ajured the 
realm, approvers, ſuch as are taken with the man- 
ner, priſor- breakers, thieves. openly defamed and 
known, appellees by provers during the life of ſuch 


provers, houſe-burners, counterfeiters of the king's 


ſeal or coin, excommunicated perſons (taken upon 
the certificate of the biſhop), — offenders, 
traitors againſt the king's perfon, are not replevi. 

ſable by common writ, or without writ. But thoſe 
that are indicted of larceny, by inquetts taken be- 
fore ſheriffs or bailiffs by their office, or for ſome 
light ſuſpicion, or for petty larceny ; acceſſary to any 
felony, or accuſed of treſpafs, may be let to bail 
before the ſheriff by good ſureties ; for which the 
ſheriff ſhall. be av Stat. Weſftm.. (i. e. 


3 Edw.)'c. 18. 


And ſheriffs are not to aan to bail ſuch as are 
in priſon by condemnation, execution, Cap* utla- 
gat. Excommunication, ſurety of the peace, or 
committed by the ſpecial command of any juſtice, 
and vagabonds weben to ſerve. Stat. 23 H. 6. 
e. Top 

He that has Jeans: hurt another may be 
bailed, till the party be dead, 2 Hawk. Pt. Cr. 

103. See 2 Hal. Hift. Pl. Cr. 134. 

All acceſſaries before and after the fact are bail- 


able. Alſo principals ſuſpected only of burg}a'y 


and robbery, tho' indicted, perſons indifted of pet- 
ty larceny ; and therefore the party accuſed of any 
offence below felony muſt be bailable too, unlets 


ouſted by ftatute, or unleſs gm be given. 


Maud. Taft. p. 64 3. 


atl-Bonds. 


Ceording to far. 23 Zl. 6. c. 10. A priſoner 
6 taken upon a c2p195 not to be diſcharged till 


bond given, unleſs the Paainzift or his attorney 
| conlent 


* 


1 — _ 2 * 9 


'Bail-Bonds. 
conſents to take an appearance without bail; and 
then the warrant of attorney to appear, to be ſub- 


ſcribed or accepted by the defendant's attorney, 


and ſuch warrant not to be revoked; and an at- 
tachment to be granted againſt the bailiff offending 
herein, or againſt the attorney refuſing to appear 
or procure an appearance, having ſo ſubſcribed or 
accepted. Reg. M. 1654. C. B. 185 
Bail- bond taken in London or Middleſex, not to 
be put in ſuit till after four days excluſive of the 
appearance day of the return of the proceſs; and 
when taken in any other city or county, not till 8 
days excluſive of the appearance day; on pain of 
having ſuch proceedings (on motion) ſet aſide with 
colts. Reg. H. 9 A. C. B. | 7 
If any be arreſted by proceſs out of the courts at 
Weftmin/ier, at the ſuit of a common perſon, and 
the ſheriff or officer takes bail; the ſheriff, c. at 
the requeit and coſts of the plaintifF or his attorney, 
ſhall aſſign to the plaintiff the bail- bond, by indor- 


ſing the ſame, and atteſting it under his hand and 


ſeal in the preſence of two witneſſes, without 
ſtamp, provided the aſſignment be ſtamped before 
the action brought thereon, And if the ſecurity 


be forfeited, the. plaintiff after aſſignment may- 


bring an action thereupon in his own name: And 
the court may by rule give ſuch relief to the plain- 


tiff and defendant in the original action, and to the 


bail, upon the ſecurity, as is agreeable to juſtice z 


and ſuch rules of court ſhail have the nature of a 


defeaſance to ſuch bail- bond. Stat. 4 A. c. 16. 
If bail bond be regularly aſſigned, and put in 
ſuit, the proceeding may be ſet afide on paying 


| colts, on application before the rule to plead be 


out, by motion of court, or judge's ſummons, if. 
the plaintiff be not thereby. delayed of trial, or of 


obtaining judgment againſt the principal. But be- 


fore application, the defendant muſt put in, and ju- 
ſify” bail, in the original action, and give notice 
thereof to the plaintiff's attorney. | 


In K. B. if the ſame perſons who were bail to 


the ſheriff become bail above, and the plaintiff ex- 
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Bankrupts. 


cepts to them, he can't take an aſſignment of the 
bail- bond, and proceed upon that, becauſe that 
falſiſies his exception and admits them tp be ſuffi- 
Ctent, but it is otherwiſe in C. B. 


| Bankrupts. 


(A) Vio may be, and what acts make, a 
„ bankrupt, 


T F any perſon that has uſed the trade of mer- 
chandize, and ſought his living by buying and 
ſelling in groſs, or by retail, or ſhall uſe the trade 
of a (a) ſcrivener, receiving other men's money, 
1 and does (5) depart the realm, or (c begins to 
0 | keep his houſe, or otherwiſe a) abſents himſelf, 
| or ſuffers himſelf willingly to be (e) arrefted for 
0 debt or any other thing not due, for money deliver- 
11 ed, wares ſold, or good conſideration, or will ſuffer 
= ' himſelf to be (/) outlawed, or (g) or yield himſelf 
Mil to priſon, or (5) depart from his dwelling houſe, 
to the intent to defraud or hinder any of his credi- 
tors of the juſt debt of ſuch creditor, he ſhall be 
deemed a bankrupt. Stat. 13 El. c. 7. 


Every 


hm 8 — ” — * n 


(a) Daw. 16. See 2 Ld. Raym. 85 1. 
(b) Stone 123. Read. Stat. Law 186. Daw, 
| 230. Goodw. 22. 
Witt | (e) Palm. 325. Salk. 110. Lew. 13, 14, 17. 
| | 2 Show. Rep. 215, 512. Caf. Temp. Holt 95. 
0 Daw. 45, 92. Billing 92. Goodw. 22. Stone 
mY 123. Cro. El. 13. pl. 6. | 
ft (a) Daw. g1. Goodw. 21. Stone 7. Billing. 95. 
i Gen. Sy/t. of Bank. Laws 24. | 
1 | (e) Good. 23. 7 Vin. Abr. 62, 
[| J) Keb. Rep. 11. 2 Sid. 69, 114, 176. Stone 
| 124. Goodw., 23. Billing. 94. Stone 124. 
(g) Billing. 95. Gooaw. 25, 
(% Dav. 96. 2 Str. Sog. 


12 4 ww 77,4 3 + BS · MAT. . 
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Bankrupts. 
Every perſon uſing merchandize, &c. who ſhall 


willingly or fraudulently procure his goods, mo- 
ney or chattels, to be (a) attached or ſequeſtred, or 


{b) depart from his 'dwelling-houſe, or (c) make | 


any fraudulent grant or conveyance of his lands or 


chattels, whereby his creditors may be defeated or 


delayed for the recovery of their debts, ſhall be 
adjudged a bankrupt. Star. 1 Jac. c. 15. 

Every perſon uſing the trade of merchandize by 
way of bargaining, exchange, bartering, chevi- 
ſance, or otherwiſe in groſs, or by retail, or ſeekin 
his living by buying and ſelling, or that ſhall uſe 
the trade or profeſſion of a (4) ſcrivener, receiving 
other mens money or eſtates into his truſt or c1- 


ſtody, who ſhall obtain any (e) protection (other 


than ſuch perſons as ſhall be lawfully protected by 
privilege of parliament) or ſhall (/) prefer unto his 

mejeſty, or_unto any of the king's courts, any peti- 
tion or bill againſt his creditors, or any of them, 
thereby deſiring or endeavouring to compel them 
to accept leſs than their juſt and principal debte, or 
to procuie time, or longer days of payment, than 


was given at the time of their original contracts or 
being arreſted for debt, ſhall after his arreſt lie in 


priſon (g) two months upon that, or any other ar- 


reſt or Jetendon for debt; or being arreſted for 


100 J. or more, of juſt debt, ſhall after ſuch arreſt 
(-) eſcape out of prilon, ſhall be adjudged a bank- 
rupt; and in caſe of arreſt, or lying in priſon for 
debt, from the | time of his firſt arreſt. lb acts 

againſt 


(a) 7 Fis. br. 61, 62. Pl. 15. Dav. 97. 
Good. 29. Stone 124. Billing. 94 | 

, (6) Daw. 96. 2 Str. 89. 

(e) Daw. 102. Hut. 42, 43. 

(4, Daw, 16. See 2 LA. Raym. 857. 

(e)] Stat. 7 An. c. 12 /.5 

(O) Da. 110. 8% Shen. Law 36. 

g) Billing. 9. Good. 26. Salk. 109, 110: 
2 Show. Rep. 519. Dav. 94. HH. of Bank, Laws 
4 | 


5) $y/7. of Bank. Laws 35. 
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Baͤnkrupts. 


againſt bankrupts, ſhall extend to ſtrangers born, as 


well aliens as denizens, as effectually, as to natural- 


born ſubjects, both to make them ſubje& to the 
laws as bankrupts, as allo to make them capable 
of the benefit as creditors. Stat. 21 Jar. I. c. 19. 


2 Keb. Rep. 487. Hug b. Abr. 3 15, 316. Coodau. 
17. 2 #7, Rep. 308. 


No perſons who ſhall adventure any money in 
the Eaſf- India company, or Guinea company, or 
any joint ſtock of money by them raiſed, for carry - 
ing on the trade by the ſaid EA India company, 
or Guinea company, to be managed, or who ſhall 
adventure any money in ary ſtocks for managing 
the fiſhing-trade, or the trade called 7% Raya! 
Fiſting-Trade, and ſhall receive their dividend of 
fiſh or merchandize in ſpecie, and ſhall ſell, or ex- 
change the ſame, ſhall by reaſon of ſuch adventure, 
ſelling or exchanging be acjudged a merchant or 
trader, within any ſtatute for bankrypts. Provided 
that every perſon who ſhall trade in any other way, 
than in the ſaid royal fiſhing: trade, or the trade ma- 
naged by the ſaid Eaft- India company or the Gui- 
nea company, ſhall by reaſon of his trading and 
merchandizing be liable to commiſſions againſt 
bankrupts, as fully as if this a& had never been 
made. Stat. 13 & 14 Car. 2. c. 24. 

Members of the bank of England ſhall not be 
adjudged liable to the ſtatutes of bankrupts. Stat. 
7 H. c. . g c£.43% $39 W'3 


Co 20. % 47. 5 A. Ca 13. 3 G. c. 8. 


Nor members of the Soauth-Sca company. Stat. 
9 A. c. 1. 3G. g. 3g. % 19. 6K. 
c. . KT. c 21-32, 2 

Bankers, brokers, and factors, are liable to the 


ſtatutes concerning bankrupts, but no (a) farmer, 


grazier or drover, or receiver general of the land- 


tax is liable. Szat. 5 G. 2. c. 30. J 40. 


ä 


— — 
— — —-. © 


(a) 8 Med. 146. Str. 513. Read. Stat. Law 
A 


Bankrupts. 


A (5) ſingle act is not enough to make a bank - 


rupt. It is not buy ing or felling of (e) land, but 
of perſonal things, that may make a bankrupt, nor 
is it the (a) buying only, or (e) ſelling only, but 


both buying and ſelling. Such as live on their ma- 


nual labour only, as huſbandmen, labourers, handi- 
erafts : men, are not trades within the ſtatutes (/). 
But ſuch as buy wares, and convert them into fale- 
able commodities, and (g) get their livelihood by 
buying and ſelling, may be bankrupts within the 
ſtatutes; as a (5) ſhoemaker, (7) lockſmith, (4) 
clothier, c. But not an (J) inn keeper; for he 
does not properly ſell what he buys; but utters it at 
ſuch reaſonable rates as he thinks fit, with reſpe& 
to attendance of ſervants, &c. A feme covert ſole 
merchant may be a bankrupt ;' ſo ſhall her huſband 
upon that account (). | 


(B) Of petitioning for a commiſſion. 


O commiſſion to Le awarded, unleſs the ſin- 
gle debt of one creditor, or of more- per- 


ſons being partners petitioning, amount to 100 J. 


% Goodav. 11. 

% March. Rep. 37. | | 

(4) 2 Keb. Rep. 487. 3 Med. 328. March 
Rep. 34. | | 

te) Sid. 299. Sn 14 

(f) Stone 121. Cro. Car. 31. See Cro. Jac. 
yd. 3 Mod. 330. | 

(g) Geedav. 11. WS | 

(hb) Cro. El. 268. Go. Car. 31. 3 Mod. 330. 

(%) Goodww. 12, 80 

() Goodww, 12. 


(1) G. Car. 549. T. Jones. 437. March 


Rep. 35. 3 Lew. Rep. 300. 3 Mod. 327. La. 


Raym. 287. Salk. 109. 12 Mod. 159. But fee 


and note 7 Vin. Abr. 57. pl. 15. in notes. Stone 
119. 
(in] Read. Stat. Law 186. 


Stone 11 9. Daw; 
£31 24- | | | 
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Banbrupts. 
or unleſs the debt of two creditors petitioping 


amount to 150 /. or unleſs the debt of more credi: 
tors petitioning amount to 200 J. and the creditors 


petitioning ſhall, before the ſame be granted, make 


affidavit, or ſolemn affirmation, before one of the 
maſters of Chancery, of the truth of their debts; 
and give bond to the lord chancellor, i in the penalty 
of 29001: to be conditioned for proving their debts, 


as well before the commiſſioners, as upon a trial at 
law, in caſe the due ifluing forth of the ſame ſhall 


be conteſted, and alſo for proving the party a bank. 
rupt, and to proceed on ſuch commiſſion as herein 
is mentioned, (wid. form of the bond in the fi 
part). And. it ſuch debts ſhall not be really due, 


or if after, commiſſion taken out, it cannot be pro- 


ved that the party was a bankrupt, then the lord 
chancellor ſhall, upon petition of the party grie- 
ved, orcer ſatisfaction to be made for the damages 
ſultained ; and, in caſe there be occaſion, eſpn 
ſuch bonds to the party, who may ſue for the ſame 


in liie own name. Stat. 5 G. 2. c. 30. $23. 


Perſons taking bills, notes, or other ſecurity for 


money payable at a future day, may petition for a 
commiſſion, or join in petitioning. Id. F 22. 


(C) Of ſuing out commiſſion, and the 
power of the commiſſioners, 


HE lord chancellor, upon complaint in 


writing againſt a bankrupt, may by com- 
miſſion appoint ſuch perſons as to him ſhall ſeem 
good; who, or the majority, may at diſcretion take 
ſuch order wth the body of ſuch perſon by impri- 
ſonment, as alſo with his lands, as well copy hold as 
freehold, which he had in his own right before he 
became a bankrupt, and alſo with all ſuch lands as 
ſuch perfon has purchaſed for money, or other re- 
compence, jointly, with his wife or child, to the 


only uſe of ſuch offender, or for ſuch uſe or title as 


ſuch offender then ſhall have in the ſame, which he 
may d part withal, or with any perſons of truſt to 


5 ſecret uſe of ſuch offender, and alſo with his 


money, 


„ @ i. am _ ww i.e wo 


money, goods, merchandizes ond debts ; and cauſe: 


the ſaid land, &c, to be appraiſed to the beſt va- 
lue, and by FS, indented inrolled to ſell the ſaid 
lands, &c. and of all deeds touching only the ſame, 

belonging to ſuch offender, and alſo of all fees, of- 

fices, goods and chattels; or otherwiſe to order the 
ſame for ſatisfaction of the creditors; to evety of 
the creditors a portion, rate: like, according to their 
debts; and every direction, and other thing done 
by the perſons ſo authoriſed, ſhall be good againſt 
the ſaid offender, his wife, heirs, children, and ſuch 
perſons, as by ſuch joint porchaſe with the offen · 
ders ſhall have any eſtate or intereſt in the pre- 
miſſes, and againſt all other perſons claiming by, 
from, or under ſuch offender, by any acts done af- 
ter ſuch perſon ſhall become bankrupt, and alſo 
againſt the lords of manors, whereof the ſaid copy- 
hold lands are holden. Provided that every perſon, 


* 


to whom ſuch ſale of copy hold lands ſhall be made, 


ſhall, before they take any profit of the ſame, agree 
with the lords of manors for ſuch fines as have been 
accuſtomed to be paid : And upon ſuch agreement, 


the lords at the next court ſhall grant unto the ven- 


dees, upon requelt, the ſame lands, by copy of | 


court-roll, reſerving the ancient rents, cuſtoms and 
ſervices, and admit them tenants, and receive their 
fealty. Stat. 13 H. e. 7. „J. ai 

The commiſſioners, or other * by chem 
appointed by their warrant, may break open the 
houſes, chambers, ſhops, warchouſes, doors, trunks 
or cheſts of the bankrupt, where he or any of his 


goods or ellate ſhall be reputed to be, and to ſeize 


upon, and order the body, goods, money, and 
other eſtate as to the commiſſioners ſhall be thought 
meet. Stat. 21 FJ. c. 19. 58. 

The commiſſioners may examine the bankrupt 
upon interrogatories touching the lands, goods, 
debts, books of account, and ſuch other things as 
may tend to diſcloſe his eſtate, or ſecret grants, and 
eloining of his lands, goods, money and debts, as 
they think meet. Stat. 1 F. c. 15. { 7. wid. 
5 E. 2. c. 30. 5 16. 
Ea - 3 Com- 


2 Sheww. 
Rep. 247. 
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Aatemeęnt. 
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Fees, 


"Bankrupts. 


- Commiſion does not — by the death of che 
_ "Kiog. Stat. 5 G. 2. c. 

Nor of the bankrupt cher ow: forth, and dealt 
in, and before diſtribution. Stat. 1 F. c. 15. F 17. 
See Caf. Temp. Talb. 184. Barnard. K. B. 315. 

The petitioning creditors ſhall be obliged to pro- 
ſecute the commiſſion, until aſſignees choſen ; and 
the commilſiioners ſhall, at the meeting for chooſing 
aſſignees, aſcertain ſuch coſts, and by writing ſhall 
order the aſſignees to reimburſe ſuch creditors out 
of the firſt effects got in; and every creditor may 
prove his debt without paying contributions. Szar, 

G. 2. e, get 25. 

Bills of fees or diſburſements demanded by any 


ſolicitor to be ſettled by one of the maſters, who 


Commiſſion 


#1 -audu- 
lently ſued 


cut. 


| Oath of 


C6077: miſ- 


Memorial, 


ſhall have for ſettling the ſame, and for his certifi- 
— thereof 20J. /bid. F 46. 

a bankrupt after cometition iſoed, pay the 
wats who ſued it out, or deliver him goods or ſe⸗ 


curity for his debt, whereby he may have more in 


the pound than the other creditors, ſuch payments, 
&c. is an act of bankruptcy, whereby ſuch com- 
miſſion may be ſuperſeded, and another awarded; 


and the perſon receiving ſuch goods or other ſatiſ- 


faction, forfeits as well his debt, as what he has re- 
ceived, and muſt pay back and deliver up the ſame, 
or the full value thereof to be divided amongſt the 
other creditors. Sat. 5 G. 2. c. 30. 924 


Commiſſioners not to act till they hve reſpec- | 


tively taken an oath to this effect. 


A. B. 40 fear, that 1 awill Faithfull ly, impar- 
1 tially, and honeſtly, according to the beſt of my 
fill and knowledge, execute the ſeveral poxwers and 


truſts repoſed in me, as a commiſſioner in a commi/ſim 


of bankrupt againſt „and that without far 


our or Weckion, prejudice or malice. 


So help me God, 


Which any two of the commiſſioners may ad- 
miniſter to each other, and they muſt keep a me- 
morial thereof ſigned by them among the proceed- 


Rt Wid. 5 43, 44: 


D) Cf 


F 


Bankrupts. 
(D) Of. bankrupt's ſurrender aud ſub- 


mi [fron. 


F a bankrupt ſhall not within 42 days after no- 
1 tice in writing left at his uſual place of abode, 
or perſonal notice if he be in priſon, and notice in 
the London Gazette, ſurrender himſelf to the com- 
miſſioners, and ſubſcribe the ſurrender, and ſubmit 


to be examined upon oath or affirmation, and con- 


form to the ſtatutes concerning bankrupts, and on 


examination diſcover all his effects, and how he 
has diſpoſed of his effects (and all books and wri- 


tings relating thereto) of which he was poſſeſſed or 
intereſted, or whereby ſuch perſon has, or may ex- 
pect, any poſſibility of advantage (except ſuch part 
as ſhall have been bona jide diſpoſed of in the way 


73 


of his trade, and except ſuch money as ſhall have 


been laid out in the ordinary expence of his family) 
and alſo, deliver up to the commiſſioners ſuch part 
of his effects, and all books and writings relating 
thereto, as ſhall be in his power (the neceſlary 
wearing apparel of himſelf, his wife and children 
excepted): Then in default in not ſurrendring 
and ſubmitting as aforeſaid, or if he conceal or im- 
bezil his eſtate to the value of 20/. or any books 
of account, or writings relating thereto, with intent 
to defraud his creditors (and being convicted by in- 


dictment or information) is guilty of felony * with- 


out clergy, and his goods and eſtate ſhall go among 


| his creditors. And the commiſſioners to appoint 


within the ſaid 42 days, not leſs than three meet- 
ings, the laſt to be on the 42d day limited for the 
bankrupt's appearance; and three weeks notice to 
be given in the Gazette of the time and place of 
ſuch meetings. And the lord chancellor may en- 


* __— — — 


* Three perſons have been capitally convicted on 
this a, viz. Town, a chandler, Alexander Thomp- 
ſon, an embraiderer, in 17 56, and John Perrott, a 
merchant, in 1702, | 1 85 
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5» _.__ - Bayes. 
| large the time for ſuch ſurrender and. diſcovery, not 
exteeding 50 days, from the end of the ſaid 42 


days; ſo as the order for enlarging the time be 
made 6 days before the time on which ſuch perſon 


was to ſurrender himfelf. Stat. 5G. 2. c. 30, 

| e 
1 Upon certificate of the commiſſioners, that the 
nent for Ccommithon is iſſued, and the perſon proved a bank- 
not con- Tupt, the juſtices of B. R. or C. B. or barons of 
forming. Scacc. and the juſtices of peace in England, Wales, 


or Berauick upon Tweed, on application, to grant 
warrants for apprehending ſuch perſon, and commit 
him to the common gaol of the county where ap- 
prehended, there to remain until he be removed by 
order of the commiſſioners; and the gaoler muſt 
give notice to one of the commiſſioners of ſuch per- 
ſon being in his cuſtody, and the commiſſioners 
may ſeize the effects of ſuch bankrupt (the neceſ- 
ſary wearing apparel of himſelf, his wife and chil- 
cren excepted) and his books or writings, which 
ſhall be then in the cuſtody of him, or any other 
perſon in priſon. Ard if any perſon ſo apprehended 
| ſhall within the time allowed ſubmit to be examin- 
kl 8 ed, and conform as if he had ſurrendred, he ſhall 
have the ſame benefit as if he had voluntarily come 
in. Stat. 5 G. 2. c. 30. H 14, 15. 5 Mod. 308. 
Sali. 348. Comb. 395. Set. & Rem. 230. Carth. 
15 3. Ld. Raym. 99, 100. Seff. Caſ. 264. 2 Str, 
880. Barnard. K. B. 398. Ventr. 322. 3 Kb, 
| Rep. 837. fl. 74. 2 Ld. Raym. 851. 
Parkrupt If the bankrupt be in cuſtody at the time of iſſu · 
in cuſtody ing the commiſſion, and is willing to ſubmit to be 
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. den com Examined, and can be brought before the commil- ; 
10 on J. ſioners and creditors, the expence thereof ſhall be 
. 9 

Wii /ued. paid out of the bankrupt's eſtate: But if be is in © 
ly 5 execution and can't be brought before the commiſ· I d 


ſionets, then the commiſiioners ſhall attend him in it 
cuſtody, and take his diſcovery ; and the aſſignees n 
are to appoint perſons to attend ſuch bankrupt in d 
priſlon, and to produce his books and writings, in c 
order to prepare his diſcovery ; a copy whereof the 1c 


e mall apply 285 and the bankrupt ſhall de. c 
livet 
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Bankrupts. 


{iver to their order 10 days before the laſt examina- 
tion. Sat. 5 G. 2. c. 30. 9 6. 

Bankrupt having ſurrendered may at ſeaſonable 
times before the expiration of the 42 days, or ſuch 
further time as fhall be allowed to finiſh his exami- 
nation, inſpect his books and writings in the pre- 
ſence of ſome perſon to be appointed by the aſ- 
ſignees, and bring with him for his aſſiſtance, ſuch 


perſons as he-ſhall think fit, not exceeding two at a 


t'me, and make extracts and copies, to enable him 
to make a full diſcovery of his effects. Stat. 5 G. 2. 
c. 30. F 5. vid. Tit. Arreſts. 


(E) Of frandulent conveyances, &c. 


JF a bankrupt upon examination be found to 

have fraudulently conveyed his goods, lands, 
or other eſtate, to the value of 20 J. to hinder the 
execution of the ſtatutes, or to defraud creditors, 
2nd ſhall not upon examination diſcover, and (if in 


his power) deliver to the commiſſioners all the eſtate 


ſo conveyed or detained, or that cannot make it 
appear that he has ſome caſual loſs, whereby he is 
diſabled to pay what he owed, may be indicted for 
ſuch fraud or abuſe at the aſſi es or ſeſſions of peace, 
and if convicted ſet in the pillory for two hours, 


and have one of his ears nailed to the pillory and 


cut off, Stat. 21 F. c. 19. 57. 


(F) Allowances to bankrupts on ſurrender- 
ing and conforming. 


Ankrupts who ſurrender and conform, to be 
allowed 5 /. per cent. out of the neat produce 

of the eſtate that ſhall be received, if the neat pro- 
duce after ſuch allowance, is ſufficient to pay 105. 


in the pound, and ſo as the ſaid 5/. per cent. does 


not amount to above 200/.; and if the neat pro- 
quce be ſufficient to pay 125. 6. in the pound, 
then to be allowed 7/. 105. per cent. fo as ſuch al- 
lowance does not amount to above 250; and if 
the neat produce over and above the allowance, be 

E 2 ſufficient 


75 


Bankrupt”s 
mipeAing 
bioks. 


3 — 


— — . CE Bd MATES a aye anon - 


EAA TY N * 


— — 
— 


0 88 — ä 
: * KV gt) 
— — . 5 5 A 
Dee RECIPE GS. — — 
2 — — — 
- — — 


— 3ñ6 Sen —=ts 
— — 
— — —— 


- 
— — 
rn — 


— 
. Th a ade Se — 
S...... — — 
: > — 
— 
— — 


76 | Bankrupts. 
ſufficient to pay 15 s. in the pound, then to be al- 
| lowed 10/. per cent, ſo as ſuch 100. per cent. does 
not amount to above 3007. and every ſuch bank- 
rupt to be diſcharged from all debts owing at the 
Sits for time he became a bankrupt. And if he be im- 
# htc before pleaded for any debt due before he became a bank. 
bankrupt y. rupt, he ſhall be diſcharged upon common bail, 
| and may plead in general that the cauſe of action 
accrued before he became bankrupt ; and the cer- 
tificate of his conforming, and the allowance there- 
of, ſhall be ſufficient evidence of the trading, bank- 
ruptcy, commiſſion, and other proceedings prece- 
dent to the obtaining ſuch certificate; unleſs the 
plaintiff can prove the ſaid certificate was obtained 
unfairly, or make appear any concealment by ſuch 
bankrupt to the value of 101. And if the neat 
produce does not amount to 105. in the pound, he 
| ſhall only be allowed ſo much as the aſſignees and 
commiſſioners think fit, not exceeding 3 J. per cert. 
Stat. 5 G. 2. c. 30. F 7, 8. See Mil. Rep. 254. 

10 Med. 162, 163, 245. Gilb. Caf. 323. 


(G) Of chooſing aſ/ignees, proving debts, 


and making aſſignments, 


| HE commiſſioners forthwith after they have 
declared the perſon a bankrupt, to cauſe 
notice thereof to be given in the Gæxetie, and ap- 

point time and place for the creditors to meet (if 
for London, and within the bills of mortality, to be 
at Guilaball) to chooſe aſſignees; at which meet- 

ing the commiſſioners are to admit the proof of 
any creditor's debt, that lives remote from the 
place of meeting, by affidavit or affirmation, and 
permit any perſon duly authoriſed by letter of at- 
torney (oath or affirmation being made of the exe- 
cution of it, before a maſter in Chancery, ordinary 
or extraordinary; or before the commiſſioners vi- 
va voce; and in caſe of creditors reſiding in foreign 
parts, affidavit or affirmation to be made before a 
magiſtrate, where the party reſides, and ſhall toge- 
ther with his letter of attorney, be atteſted by a 
| | ; notary 


Bankrupts. 
notary publick) to vote in the choice of aſſignees 


in the place of ſuch creditor; and the commiſſioners 
are to aſſign the eſtate to ſuch perſons as the mæjor 


part in value of ſuch creditors, according to the 


debts then proved, chooſe; and the aſſignees to 
keep books of account, of all money and effects 
which they receive out of the eſtate, to Which book 
the creditors to have free reſort. No creditor, or 
perſon in his behalf, to vote in the choice of aſ- 
ſignees, whoſe debt does not amount to 10. Stat. 
5 E. 2. c. 30. § 26, 27 

No ſchedule of the Nee eſtate to be annexed 
to the * Joid. & 42. 


(H) Attendance on aſſignees to . ac- 
Counts. 


Frer certificate obtained and panel; bank- 
rupt is obliged on notice in writing to attend 


the aſſignees, to ſettle account of his eflate, or to 


atten any court of record to be examined touching 
the ſame, or for ſuch other buſineſs, which the aſ- 
ſignees judge neceſſary for getting in his eſtate; fog 
which attendance he muſt be allowed 25. 64. per 


| diem; and if he negle& to attend, or refuſe to aſſiſt 


in diſcovery, without good cauſe ſhewn to and al- 
lowed by the commiſſioners (aſſignees proving the 
ſame on oath or affirmation before the commiſ- 
fioners) the commiſſioners to iſſue a warrant for ap- 
prehending him, and commit him to the county 
gack till he conform, and be by the commiſſioners, 
or order of the lord chancellor, or due courſe of 
law, diſcharged. Stat. 5 1 30. 8 55 


(I) Of overplas. 


HE commiſſioners, upon requeſt of the bank- - 


rupt, are to make declaration of the employ- 
ing and beſtowing of his lands, &c. and to pay the 


overplus (if any) to the bankrupt, who after full ſa- 


isfaCtion of the creditors may recover the reſidue 
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Baänkrupts. 
of the debts. Stat. 13 EL. c. 7. $4. 1 55 P 
C. 8. 5 2. | | 


(K) Where -eriifiane i is to be allowed, 


O diſcovery intitles the bankrupt to the bene. 
fits of this act, unleſs the major part of the 
commiſlioners certify to the lord chancellor, that he 
has made a full diſcovery, and in all things con- 
formed himſeif, and that there is no doubt of the 
truth of ſuch diſcovery, and unleſs four parts in five 
in number and value of the creditors, who muſt be 
creditors for not leſs than 20/7. reſpectively, or ſome 
other perſon by them duly authoriſed, fign ſuch 


certificate; but the commiſſioners are not to certify 
till they have proof by affidavit or affirmation in 


Writing of ſuch creditors, or of the perſons by them 


authorized, figning the certificate, and of the power 


by which any perſon is authorized to fign for any 
creditor (which affidavit or affirmetion, together 
with ſuch authority to ſign, ſhall be laid before the 
lord chancellor with the ſaid certificate) and unleſs 
ſuch dankrupt make oath, or affirm in writing, that 
ſuch certificate was obtained without fraud; and 
unleis ſuch certificate be allowed by the lord chan- 
cellor, or by ſuch two of the juſlices of B. R. C B. 
or barons of the Exchequer, to whom the conſide- 


ration of ſuch certificate is referred by the lord 
chancellor ; and any of the creditors are to be heard, 


if they think fir, againſt the making the certificate, 


and againſt the confirmation thereof. Saf. 5 G. 2. 


c. 30. io. 


(L) Of ſuits after bankrupt diſcharged. 
FF bankrupt, who has obtained his certificate, be 


taken in execution or impriſoned on accaunt of 


| any debts owing before he became a bankrupt, by 


reaſon that judgment was obtained before certificate 
allowed, a judge of the court wherein judę ment 
was obtained, on the bankrupt's producing the cer- 
tificate allowed, may order any ſheriff or gaoler to 

diſcharge 


Bankrupts. 
diſcharge him without fee. Stat. 5 Go aig 30. 


Bar the diſcharge of a bankropt from debts 
owing by him when he became a bankrupt, ſhall 
not diſcharge him who was his partner ig trade, or 
{ood jointly bound, or had made any joint contract 
with ſuch bankrupt, Stat. 10 A. c. 15. F 3. 

No perſon, who is Bond fide a creditor of any 
bankrupt, for or in reſpect of goods bond fide ſold to 
ſuch bankrupt, or of any bill of exchange bend fide 


drawn, negotiated, or accepted by ſuch bankrupt, 


in the uſual ordinary courſe of trade, - ſhall be liable 
to repay to the aſſignee, any money which before 
the ſuing forth of the commiſſion of bankruptcy 
was ion d fide, and in the uſual courſe of trade, re- 
ceived by fuch perſon of ſuch bankrupt, before the 
perion receiving the fame thall have notice that he 
i become bankrupt, or is in inſolvent circumſtances, 
Stat. 19 G. 2. c. 32 

The obligee in any bottomree or re/pondentia 
bond, and the aſſured in any policy of inſurance 
made and entered into, upon a valuable conſidera- 
tion bond fide, ſhall be admitted to claim, and after 
loſs to prove his debt, as if the loſs had happened 
before the date of the commiſſion, againit the obli- 
gor or inſurer, and the bankrupt ſhall be diſcharged 
from ſuch bond and policy, and have the benefit of 
the ſeveral ſtatutes againſt bankrupts, as if the loſs 
had happened, or the money had become payable, 
before the date of the commiſſion. Same ftarute. 
dee the fat. 19 C. 2. 33:24 TC: 1% 8 57. 


31 G. 2. e. 35% 3. 
| "Bax; © 
(A) In general, 


F defendant have no advantage of abatement, 
or deni! in law, he maſt plead in bar of 
the adtion. 8 
Pleas in bar are either ret which require no 
replications (vid. General Iſſue) or ſpecial,” as 


E 4 (1.) A 
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Bar. 


(i.) A general releaſe. (2.) A deſeazance. (3) An 
acquittance ; or acceptance of any other thing, Vc. 
(4.) Tender of amends. (5.) Concord, or arbitra- 
ment. (6.) A former judgment, or recovery. (7) 
Statute of limitations. (8.) Diſability of the plain- 
tiff, as tht he is outlawed, attainted, an alien, a 
baſtard. (9.) Privilege of defendant, &c. Vid. 
dit. Abatement. . 


(B) Is flander. 


(1) Tatute of limitations. (2.) Defendant ex- 

cuſes himſelf of other words, and traverſes 
the words in the declaration. (3.) Juſtification of 
words ſpoken of a ſheriff. (4.) Juſtification of exhi- 
biting a petition to the juſtices of the peace. (5.) 
To the committee for grievances. (6.) Juſtification 
for that the plaintiff murdered his wife. (7.) For 
that the plaintiff killed a man by unwholeſome me- 
dicines. (8.) For charging a man with felony. (9.) 
For that the plaintiff ſtole his ſheep. (10.) For that 
the cup was found upon the plaintiff, (11.) For 
that the plaintiff had ſtolen a horſe cajuſaam ignori. 
(12.) For that burglary was committed, (13.) Ju- 
ſtification of the words, becauſe the common voice 
of the country. (14.) For that the plaintiff ſold 
wares by falſe weight. (15.) 'That the plaintiff 
owed him the money demanded, Sc. (16.) That 
the plaintiff forſwore himſelf. {(17.) To ſlander of 
title. Vid. 3 Inftr. Cler. 270. 


(C) In aſumpfit. 


10 O the firſt promiſe an au pit, and to 
| the 2d, That the plaintiff by agree- 

ment delivered the goods in the name of a third 
Perſon to the defendant for fatisfation of money to 
him due by the third perſon. (2) That the de 
fendant paid part, and wauld have paid the reſidue 
if the plaintiff would have delivered cattle accord- 
ing to agreement. (3.) For that the meat, Cc. 
found for the defendant's wife at ſach a day, * 

. 8 325 | - Gant 


Bar. 


| dat. non unf and afterwards the wife abſent- 


ed agaioſt the will of the defendant, of which he 
gave notice. (4.) A letter of licence. (5. For 
that the teſtator accounted with defendant in his 
life time, and defendant thereupon was found in 
arrear in 12 J. and afterwards paid 107. and the 
other 405. he offered to pay the executrix. Vid. 
3 fr. Cler. 3 39. and tit. Caſe poſt. 


(D) In trover. 


(1.) 5 H AT the goods were bought in open 
market, Sc. (2.) That defendant took 
the horſe as an eſtray and proclaimed it, and put 
the ſame to paſture, and becauſe the plaintuf will 
not pay him for the paſture, he detains it, Ic. Vid. 
3 Inſtr. Cler. 360. But in fact, all theſe amount to 
the general iſſue, and there ſeem to be no other 
pleas in trover, but the general iſſue and a releaſe, 


E) In difturbance. | 
(1.) F burial. (2.) Of a ſeat of a church. (3.) 


Of a way. (4.) Of the ſheriff in his exe- 


cution. (5.) In office. (6.) In a common, c. 
Vid. 3 Liſir. Cler. 380. | 


(F) For Arps 
(1.) IN keeping fire. (2.) Of an innkeeper, Cc. 
(3.) Of a carrier. (4) Of a ſurgeon, c. 
Vid. 3 Inſtr. Cler. 410. and tit. Caſe poſt. 
(G) In reſcue and eſcape, 


V D. 3 Iiir. Cler. 427. 


(H) 1 malefeaſance,  misfeaſance, &. 


Y an attorney, that he was retained, Tc. 
Vid. Inſtr. Cler. 443. 
E 


(1) i 


Of inrol- 
ling it. 


In Lanca- 


Bargain and Sale. 
(J) In uuſance. 


V ID. Lid. 452 


(K) In covenant. 


V ID. Did. 209 


Bargain and Sale. 


Ands or hereditaments ſhall not paſs, whereby 
1. any eſtate of inheritance of freehold ſhall be 
made, or any uſe thereof, by reaſon only of any 
bargain and ſale, unleſs the bargain and fale be 
made by writing indented and inrolled in one of 
the king's courts of record at Weſtminſter, or with- 
1n the county where the lands lie, or before the 
cuſtos rotulorum and two juſtices of the peace, and 
the clerk of the peace of the county, or two of 
them, whereof the clerk of the peace to be one; 
the ſame inrollment to be made within ſix months 
after the dete of the w ritings; the cuſtos rotulorum, 
or juſtices of peace and ele k, taking for the mrol- 
ment where the lacds exceed not the yearly value 
of 40 25. vig. 124. to the juitices, and 12 d. to 
the clerk; and for the inrolment wherein the land 
exceeds 40s. in yearly value, 5s, And the clerk 
of the peace ſhull inrol] the deeds, and the rolls 
thereof, at the end of every year, ſhall deliver unto 
the cuſtos rotulg1um, to remain in his cuſtody a- 
mongſt other records of the counties. This act 
ſhall not extend to lands within any city, borough 
or town corporate, wherein the. mayors, recordeis 
or other officers have authority to inroll deeds, 
Stat. 27 H. 8. c. 16. 

Such bargains and fales of Jands or hereditz 


ſhire, Che. ments in Lanco/vire, inrolled within fix months af, 
ſhire, and ter date in the Chancery at Lancofter, or juſtice of 
aſſize at Lancaſter, or in Cheſhire, in the Exchequer 
at Ch-/tcr, or juſtice of aſſiae at Che/ttr, or in Dur- 

7 bam, 


Durham. 


Bargain and Sale. 


ham, in the chancery, or before the juſtices of af- 
ſize there, ſhall be as 1 as if inrolled in the 


courts at VMeſiminſter. But this act does not ex- 
tend to any lands within any city or town corpo- 
rate, wherein the mayors or other officers have 
authority to inroll deeds. Stat. 5 EI. c. 26. ö 
Where in any declaration, avowry, bar, or other 
pleading, any indenture of bargain and ſale inrol- 
led ſhall be pleaded with a profert in cur. the perſon 


ſo pleading may produce, to anſwer ſuch profert 


againſt the king or other perſon, a copy of the in- 
rolment examined and ſigned by the proper officer, 


and proved on oath to be a true copy, ſhall be of 


the ſame force as the indentures of bargain and ſale. 
Stat. 10 A. c. 18. | 16 7 
No contract for the ſale of goods, for the price 
of 10 J. or upwatds, ſhall be good, unleſs the buyer 
accept part of the goods, or give ſomething in 
earneſt to bind the bargain, or that ſome note in 


writing of the bargain be made and ſigned by the 
parties to be charged by ſuch contract, or by their 


agents lawfully authoriſed. 


Stat. 29 C. 2. c. 3. 
Fl. | | 


Baron and Feme. 


14 Huſband and wife are accounted but one per- 


fon in law, therefore a man cannot grant 
lands, Oc. to his wife during the coverture, nor 
any eſtate or inheritance to her, nor enter into co- 
venant with her. But he may by his deed cove- 
nant with others for her uſe, &c. and he may give 
to her by devife or will; becauſe the deviſe br 
will does not take effect till after the death of the 


deviſor or teſtator. Vet if a feme covert is ſeiſed 


of lands in fee, ſhe cannot deviſe them to her 


huſband, becauſe at the time of making ber will 


ſne had no power to diſpoſe of them; and ſhe be- 


ing under the power of her huſband, the law will 


intend it to be done by coercion. They cannot be 
witneſles for or againſt each other, except againſt 
each other in high treaſon, or upon the far. 3 H. 


7 


82 


Of flead- 
ing deeds. 
Stat. 8 G. 
4. C. 6. z 
21. Gilb. q 
Ewid. 24. 


9 
F 24 
eee 8 


Contract 
for ſale of 
goods. 

See Bac. 
Abr. 73. 
Gitb. Hiſt, 
Chanc, 
237. 


Effet of 


marriage. 


84 


N 


—_ r - N 2 — 0 
p r 7 * ' . — — — > — — y 
— 4 OT ani, ef A nba — Ee — : 
cone FL 2 F : - . ( 
—— —— R 4 . — — n = — 
ee Inn — 3 , b => 2 
b- 2 7 > ———— — 


1 * þ = 
2 — — 
22 © 4 — — 
Vo K 
PA 
3 
— — — . 
__ — —— ——j— 


. 4 £" 5s 
„ „ 
B Se 
— 


— 


— —— 


— eo 


— — — 


S 
my — * 
— ena, eter 
—— — * - i 
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F. c. 2. Where ſhe may be evidence againſt her 


huſband for forcibly taking her away and marrying | 

her. Bel | 
2. The huſband has power gver the wife's perſon, 

for ſhe is ditabled to contract with any perſon with- 


out his conſent precedent or ſubſequent, expreſs 


or preſumed ; for tho' the wife is not excluded from 


uſing the goods of her huſband, (it is not felony if 
ſhe takes them away) yet ſhe may not diſpoſe of 


them, nor pawn them. If the wife play and loſe 


her huſband's money, the huſband may recover it. 


But if ſhe win at play, and give truſt for the mo- 
ney won by her, the huſband may recover the 
debt. She cannot bind her huſband in ſtrictneſs 
for neceſſaries by any contract, unleſs a precedent 


or ſubſequent aſſent is proved or preſumed : But 


vſuzlly her contracts are allowed, if ſhe buys goods 


for herſelf, children, or family; as bread, Ec. or 


for her own neceſſary apparel, If goods come to 
the huſband's uſe, it is evidence to prove his aſſent; 
but not binding evidence, for it may be contra- 
dicted by other proof, as, that he gave his wife 
ready money: Admitting then that the huſband 


| ſhould be charged in ſtrictneſs for neceſſaries, tho 


he knows nothing of them; yet if he forbid par- 
ticular perſons to truſt his wife, be ſhall not be 
charged by them after ſuch prohibition. As to a 
prohibition in general not to truſt a wife, as by 
putting her in the Gazette, &c. it cannot amount 


. to a legal notice. If the huſband allows the wife 


a ſtipend for cloaths, &c. and it is conſtantly paid, 
he ſhall not be charged. The neceſſaries bought 
without the huſband's conſent muſt not only be 
according to the degree of the huſband, but of his 
eſtate too, or they muſt be neceſſaries generally, 


The huſband is not chargeable for neceſſaries, as 


wearing apparel, diet, lodging, Sc. according 
to his eſtate and degree, upon an elopement. 
2 Stra. 875. A huſband ſhall not be bound with 
the wife's receipt of h's money. If he threaten to 
beat or kill his wife, ſhe may make him find ſecu- 

f | WES, 
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rity for the peace. Sra. 478. 8 Med. 22. Bae. 
Abr. 286. (C). 

3. The huſband has poxver over the wife's ate 
by marriage. Generally agreements before mar- 
riage are extinguiſhed by the marriage ; where- 
fore it is uſual for the huſband to covenant with 
others for the uſe of his wife, as for her jointure, 
&c. But when there are no ſuch agreements or 
ſettlements before marriage, the huſband gains 
the marriage a freehold in right of the wife if ſhe 
is ſeiſed of one. And he may make a leaſe of 21 
years, or 3 lives of her eſtate, and it ſhall be good 
againſt the wife, if it is made according to the 
flat. 32 H 8.c. 28. The huſband alſo gains a chat- 
tel real, to diſpoſe of, if he pleaſes, by grant or 
leaſe in her life- time, or by ſurviving ber. Other- 
wiſe it rem»ins with the wife; for the huſband can 
make no diſpoſition thereof by his laſt will, if he 
does not ſurvive his wife. If he grants away only 


part of the term, the wife ſhal} have the reverſion ; 


but if he grants the whole term of his wife upon 
condition, &c. and the condition is broken, the 
wife is barred; for the whole intereſt is paſſed 
away. Where he may diſpoſe of his wife's rerm 
he may forfeit it. Upon execution for the huf- 
band's debt the ſheriff may ſell the term during 
the life of the wife. Where the wife is oat of 
poſſeſſion during the coverture, or hath ovly a 
poſſibility, or is poſſeſſed of a chatte] real as exe- 
cutrix, the huſband cannot have it, tho' he ſurvive 
her. And the huſband by the marriage has an 
abſolute gift of all chattels perſonal in poſſeſſion of 
the wife in her own right; whether the huſband 
ſurvive her or no. But if theſe chattels perſonal 
zre choſes in action, he ſhall not have them, unleſs 
he and his wiſe recover them. Perional goods 
which the wife has as executrix, Ic. are not given 
to the huſband by the marriage tho? he ſurvive his 
Wife; but they ſhall go to the admini/trator de 
bonis non, &c. 

4. The wife can't bring an action without her 


band for a wrong done to her, or for. 


86 Baron and Feme. 
of her eſtate; except when he is baniſhed, (a wo- 
man living in Eng/and as ſole, may not give in 
evidence againſt her creditors, that ſhe has a huſ- 
band beyond ſea). But by the cuſtom of London, 
a feme covert (hall ſue and be ſued, if ſhe is a ſole 
. merchant. or trader, and where the huſband does 
not intermeddle; and if the action is laid in the 
city, the huſband ſhall be named for conformity; 
but if judgment be given, execution ſhall be orly 
againſt the wife. So the wife can't be ſued with- 
- out the huſband. And therefore in actions for 
ſlander, treſpaſs, &c. of the wife, the huſband muſt 
be made defendant with her, and execution award- 
ed againſt him. The huſband and wife mult: be 
ſued for her debt before her marriage, living the 
wife, but he ſhall not be charged for ſuch debt af- 
ter her death, if her creditors don't get judgment 
during the coverture. A woman for her own «f- 
Fence may be indifted without her huſband, and 
ſhe only ſhall be party to the judgment, and fined; 
and committed till it is paid. If ſhe ſteal by the 
compulſion of her huſband, or with him, it is not 
felony in her, but this does not exterd to treaſon 
or murder. And ſhe may ſue and be ſued in court 

chriſtian without her huſband. 

5. After marriage is difſelved eral rights ac- 
erue to the ſurviver. As if huſband ſeiſed in fee, 
| or for life in 1 ght of his wife, ſowes the land, and 
ml ſhe dies before ſeverance, he ſhall have the corn; 
| or if he dies before his wife, his executors ſhall 
have it. The term of the wife, or a leaſe fer 
years of the wife, are a gift in law to him if he 
ſurvives her; and ſo it is of other chatte ls real in 
1 poſſeſſion; but if a woman grants a term to her 
_ own uſe, and takes a huſband and dies, he ſurvi— 
ving ſhan't have this truſt; but her executors or 
adminiſtrators. The huſband to have all chattels 
real of a mixed nature (partly in poſſeſſion avd 
partly in action). But of things merely in aCticn, 
he can claim them only as adminiſtrator to his 
wife if he ſurvive. (See Of fate by cu te of 
England pot). 2. The wife after her en 
cat 
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_ Baſfards and Baſtardy. 


death to be endowed of the third part of her huf- 


band's lands and tenements in fee, &c. (vid. Dower 
Fab. Allo ſhe may claim her paraphernalia or 


neceſſary apparel for her body, and cloth to make 


a garment, Sc. according to her degree, beſides 
her dower or jointure, if there are aſſets to pay 
debts and legacies, provided he does not give theſe 


away by will. If ſhe ſurvive her huſband ſhe ſhall 


have her term for years again, if he has not al- 
tered the property, nor diſpoſed of it in his life- 
time ; and ſo it is of other chattels real in poſſeſſion. 
And if the huſband charge the chattel real of his 
wife with a rent, c. it ſhall not bind her, if ſhe 
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ſurvive him; chattels real of a mixed nature will 


-come to the wife again if ſhe ſurvive. Arrears of 


rent of any kind, due before or after marriage, re- 
main with the wife. Chattels real or perſonal in 
auter droit as executrix or adminittratix, ſhe may 
retain ; and ſo choſes in action remain to her, if not 
recovered during the marriage. If a leaſe for 
years, ſtatute, obligation, &c. is made to baron & 


feme, ſhe ſhall have it by ſurvivorſhip if ſhe will. 


But if perſonal goods are given to them both, ſhe 
can't have them by ſurvivorſhip. Wood's Int 63. 
If on an action againſt a man and his wife, the 
wife only be arrelled, ſhe ſhall be diſcharged upon 
common bail, or a common appearance. If both 
are taken in execution, and the huſband eſcape, 
unleſs the plaintiff retake the huſband, the court 
will diſcharge the wife, for the eſcape of the huſ- 
band is the eſcape of the wife. Sa/k. 115. Vent. 51. 


Baſtards and Baſtardy. 


W © juſtices of peace (quor* un') in or next 
the limits where the pariſh church is, with- 
in which pariſh a baſtard is born, upon examina- 
tion ſhall at diſcretion take order, as well for the 
puniſhment of the mother and reputed father, as 
alſo for the better relief of ſuch pariſh in part or in 
all, and take order for the keeping it, by charging 
the mother or reputed father with the payment of 


Parents 
how 
charge- 


able. 


money 


— 
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money weekly, or other ſuſtentation as they ſhall 

think meet. And if the mother or father upon 

notice of ſuch order do not perform it, to be com- 

mitted to the common gaol without bail, except 

they give ſurety to perform the order, or elſe per- 

ſonally to appear at the next general ſeſſions of the 

peace to be holden in that county, where ſuch or- 

der is taken, and alſo to abide to ſuch order as the 

juſtices then and there ſhall take in that behalf; 

and if at the ſeſſions the juſtices ſhall take no other 

order, then to perform the order before made. 

Stat. 18 Eliz.c. 3. \ 2. 

All juſtices of peace, within their limits and in 

their ſeſſions, may do all things concerning that 

part of the „at. 18 El. c. 3. that by juſtices in the 

counties are limited to be done. Stat. 3 C. 1. c. 4. 

. | | 3 

And thiir The churchwardens and overſeers of the pariſh 

Hates. where a baſtard is born, may ſeize ſo much of the 

> 17 goods, and of the annual rents or profits of the 
Raym, lands, of the putative father or lewd mother, as 
858, ſhall be ordered by two juſtices towards the diſ- 
| charge of the pariſh, to be confirmed at the ſeſ- 

: ſions, for the providing for the child; and the ſeſ- 
Wl ſions may make an order for the churchwardens or 

overſeers to diſpoſe of the goods, as the court ſhall 

think fit. Stat. 13 & 14 C. 2. c. 12. 119. 

„ If a ſingle woman be delivered of a baſtard like- 

| ly to become chargeable, or declares herſelf with 

child, and that ſuch child is likely to be born a 
baſtard, and to be chargeable to any pariſh, and 

ſhall in an examination, to betaken in writing upon 

oath before one juſtice of peace, charge any perſon 
with having gotten her with child; ſuch juſtice, 

upon application by the overſecrs of the poor of 

ſuch pariſh, or by any ſubſtantial houſholder of an 

extraparochial place, may iſſue his warrant for ap- 

prehending and bringing the perſon ſo charged, 

before any jaſtice of ſuch county, c. who is re- 

' quired to commit him to the common gaol or 

houſe of correction, unleſs he give ſecurity to in- 
demnify ſach pariſh, or enter into a ag 

þ wi 


ther cm- 
mitted. 
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with ſufficient ſurety, to appear at the next quar- 
ter ſeſſions, and to perform ſuch order as ſhall be 
made in purſuance of the act 18 El. c. 3. And if 
the woman dies, or be married before ſhe be deli- 
vered, or miſcarries, or appears not to be with 
child, he ſhall be diſcharged from his recognizance, i 
or releaſed out of cuſſady. And upon applica- ere dif 


tion by any perſon ſo committed, to any juſtice, rige. 


ſuch juſtice is required to ſummon the overſeers to 

ſhew cauſe why ſuch perſon ſhould not be dif- 
charged; and if no order be made within 6 weeks 

after the woman is delivered, ſuch juſtice ſhall diſ- 

charge him. And no juſtice may ſend for any wo Den the 
man till a month after her delivery, to be examined mother to 
concerning her pregnancy; nor * compel any wo- be examin- 
man, before ſhe be delivered, to anſwer any que- cd. 

ſtions relating to her pregnancy. Stat. 6 G.2. 

$4; | 
The juſtices to commit every woman which ſhall }/þen com- 


have a baſtard, which may be chargeable to the uitted. 


pariſh, to the houſe of correction, to be puniſhed 
and ſet to work during one year. And if the of- 
fend again, then to remain until ſhe give ſureties 


for her good behaviour not to offend again. Sar. 


7 Jac: g. 4 ,, 

If a woman delivered of a baſtard, endeavour 5/ con- 
Privately, either by drowning, or ſecret burying cealing ba- 
thereof, or any other way, to conceal the death, ſo arg. 
that it may not come to light whether it was born XI. 3 3. 
alive or not; the mother ſhall ſuffer death as in (G;/6, 
caſe of murder, except ſuch mother can prove by Eid. 
one witneſs that the child was born dead. Stat. 271. 

21 Face 27.4 2. 5 | TY. Ba, 
SIS - ES e 
2 H. H. Pl. Cr. 288, 289. 2 Hawk, Pl. Cr. 438. Law of 

Evid. 274. pl. 114. | 
Wills 


— 
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* 2 Lad. Raym. 368. Sera. 612. See 1 90. 
p. 11 5. | E W 


Bills of Exchange: 


Of prceteſt- A bills of exchange drawn in, or dated 
ing thei. from, any place in England, &c. of 5 J. or 


upwards, upon any perſon in London, or any other 
place (in which bills the value is expreſled to be 
received) drawn payable at a certain number of 
days, c. after the date thereof, may, after accep- 
tance (which ſhall be by under- writing under the 
party's hand, and the expiration of 3 days after the 
{ame is due, be proteſted by a notary publick, or 
in default of him, by any other ſubſtantial perſon 
of the place, before two witneſſes ; refuſal or ne. 
glect being firſt made of due pay ment. Which 
proteſt muſt be notified within 14 days after to the 
party from whom: the bills were received, who 
(upon producing ſuch proteſt). is to repay the ſaid 
bill with intereſt and charges from the proteſting: 
for which proteſt there ſhall not be paid above 04. 
and in default of ſuch proteſt, or due notice within 
the days limited, the perſon ſo failing is liable to 
all coſts, damages and ent. Stat. 9 & 10 W. 
3: G / $5 20- ©: io 
If the party on whom an inland bill of e 
is drawn, refuſes to accept the ſame, the perſon to 
whom pay able ſhall cauſe ſuch bill to be proteſted 
for non acceptance, as in eaſe of foreign bills, for 
which protelt ſhall be paid 25. and no more. But 
no acceptance of ſuch bill ſhall charge any perſon 
unleſs under-written or indorſed; and if not fo 
under-written or indorſed, no drawer to pay 
coſts, damages, ar intereſt, unleſs proteſt be made 
for non -· accep ance, and within 14 days after pro- 
teſt the ſame be ſent, or notice thereof given, to 
the party from whom ſuch bill was received, or 
left in writing at his uſual place of abode. And 
if ſuch bill be accepted, and not paid within 3 
days after due, no drawer ſhall pay colts, damages, 
or intereſt thereon, unleſs proteſt be made and ſent, 
or notice given as aforeſaid; neverthcleſs, the 
drawer ſhall be liable to pay coſts, damages and in- 


tereſt, if _ one proteſt be made for non accep- 
| tance 
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tance or non pay ment, and notice be ſent, given, 
or left. No ſuch proteſt ſhall be neceſſary for 
non-payment, unleſs the value be expreſſed in the 
bill to be received, and unleſs the bill be drawn 
for 20 J. or upwards, and the proteſt ſhall be made 
for non acceptance, by perſons appointed, by 9 
I. 3. c. 17. (ante). And if any perſon accept Of accops- 
fuch bill in ſatisfaCtion of any former debt, the ſame ing bill for 
ſhall be eſteemed a full payment, if he does not his einer 
endeavour to get the ſame accepted and paid, and t. 
make his proteſt for non-acceptance or non-pay- 
ment. But nothing herein diſcharges any remedy, 
againſt the drawer, acceptor, or indorſor of fuch 
bill S, 04 ££.9: 44 4 6&7 $5 | 

If inland bills be loſt, or miſcarry, within the Bills lit 'r 
time limited for payment, the drawer ſhall give mi/carried. 
other bills of the ſame tenor, ſecurity being given Pin. 
(if demanded) to indemnify him if the bills loſt or CSanc. 
miſcarried, be found again. Stat. 8 9 V. z. Rep. 301. 
G95 : 
Pray pay to A. B. 1945 1. n demand, out of 
the monty in your hands belonging to the proprietors of 
the Devonſhire mines, being par! of the purchaſe- 
mon'y of the manor of W. This is no bill of ex- 
change (a). A bill on the agent of a regiment, 
Pray pay out of my growing ſubſiftence, &c. is no 


| bill of exchange (5). To pay to A. B. or order 10 l. 


out of the fifth payment, when it ſhall become due, is 


vo bill of exchange (c). I promiſe to pay J. S. 10/. 


or render the body of J. N. to priſon before ſuch a 
day, no negotiable note (4). Bll 2 5 May 1724, 
to pay ene month after date to A. or order, 91. 108. 

| as 


(a) 8 Mad. 265. Str. 591. 2 Ld. Raym. 1361. 
See 148 2. e | | 
(5) 19 Med. 294, 316. Porteſe. Rep. 28 1. See 
2 R. Raym, 1362, 1481, 1482. Str. 24, 219. 

2.0tr. 762. a f ff ores” 

(e) 2 R. Raym. 1563. Fe 4 
(a) Gilb: Caf, 93. 2 R. Raym. 1362. Sce 1396. 
$ Mod. 362. | | 


Cam. 57. Sel. Caf. of Ewid. 3. 
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* as his quarter half pay from the 24th of June 1724, 


to the 25th of Sept. following, by advance. Ac- 


cepted on rhe 51h of June 1724, is a good bill of 


exchange (a). 2 R. Raym. 1481. Deliver ſuch 
a jum, makes a good bill of exchange (Y). 7 pro- 
miſe to be à countable to J. S. or order for 1001. wa- 
{ue received, is a good promiſſory note (c). pro: 
miſe to pay to A. 10 l. value rectivtd of rim ſſes in 


Roſemary- Lane, late in the poſſiſſian of T. R. is a 


a good note. 2 R. Raym. 1545. 


Parker, C. J. and Eyre J. It is nat neceſſary to 
inſert value received in a bill of exchange (4). 


Eyre 7. It is not neceſſary to have three perſons 
to a bill of exchange; for a man may draw a bill 


on himſelf Bill zo pay 28 l. at 71. a month ty, 


monthly payments, the firſt payment to begin in Sep- 
tember fullowing, cut of growing ſub/iſtence. No 
bill of exchange. Forte/tue 281, 10 Mod. 294. 
If a goldſmith's note be payable to FJ. S. or bear- 
er, the bearer cannot bring an action for it in his 
ewn name againſt the drawer, but he may in the 


name of 7 S. And if J. S. indorſes the bill, an 


aQion lies againſt him. If a cuſtom be alledged 


for the bearer to have an action againſt the drawer, 


and the defendant demurs to the declaration, judg- 


ment will be agaiaſt him, becauſe the demutrer it 


a confeſſion of the cuſtom. R. Raym. 180. Sal. 
125. Okin. 346. Comb. 204. 12 Mod. 30. 3 
ev. 299. | 
Holt C. J. If A. having a bill payable to him or 
bearer, delivers it over for money received, with- 
out indorſement, it is a plain ſale of the bill and 


A. does not become a new ſecurity ; ality if he 


had indorſed it. R. Raym. 442. 12 Mod. 241. 
Helt 


(a) 2 Str. 762. Barnard. K. B. 12. 

(5) Salk. 130. | 
(e) 2 R. Raym. 1396, 1399. 2 Str. 629. 8 
Mod. 362, 363, 364. See Str. 706. | 

(4) Forteſc. Rep. 282, Barnard. K. B. 88. 


Show. Rep. 5. 
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| Helt C. J. Though a bill payable to J. S. or. 


bearer, be not indorſeable, yet if it be indor ſed, 


ment is a new contract. Sin. 410. Salk. 132. 
Hole 116. 58 

A fourth indorſee proſeſs the bill for non- pay- 
ment by the acceptor, and then brought an action, 


: and well, againſt the firſt indorſee, and recovered. 
8 Then the firſt indorſee brought an action againſt 

the acceptor; and though he produced the bill and 
f protiſt, yet becauſe he could not produce a receipt 
for the money paid by him to the fourth indorſee, 
A as the cuſtom was proved to be amongſt merchants, 
1 he was nonſuited. Semble per Holt, if he had 


ty proved payment, it had been ſufficient. R. Raym. 
744. | | | 
x "I the drawee of a bill of exchange abſconds be- 
fore the day of payment, the payee may proteſt it 
to have better ſecurity for the payment, and to 
give notice to the drawer of the abſconding of the 
drawee, and after the time of payment incurred, 
then it ought to be proteſted for non-payment the 
ſame day of payment, or after it. But no proze/? 
for non payment can be made before the day of 


ed for payment of foreign bills, and if not paid on 
the laſt day, the paity ought immediately to pro- 
. the bill and return it, and thereby the drawer 
will be chargeable ; but if not proteſted the laſt of 
the three days, there though the drawee fails, the 
drawer ſhall not be chargeable. If the laſt day be 
a Lunday or holiday, the demand of payment and 
prot-/t ought to be on the ſecond day. No cu- 
ſtom for the proteſt of inland bills, nor any certain 
time allowed by the cuſtom for payment of them, 
therefore to be demanded in a reaſonable time af- 
ter payable, and then if not paid, the drawer ſhall 
be charged. Fide ſtatutes ſupra. If the indorſee 
accepts but two pence of the acceptor, he can't 
| afterwards refort to the drawer. Goldſmiths notes 


88. mongſt merchants as ready caſh, and not as bills 


af - - 


the indorſor ſhall be charged; for every indorſe- 


payment. N. Raym. 743. Three days are allow- 


whether payable to order or bearer, are accounted 
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Bills of Exchange. 


of exchange. But a goldſmith's note indorſed, 
is a bill of exchange againſt the indorſor. . 
Kam. 743. 

In inland as well as foreign bills of exchange, the 
drawer muſt have notice of non payment; for if 
he received prejudice by the plaintiff's delay, the 
Plaintiff ſhall not recover. In a foreign bill a pro. 
to is neceſſary by the cuſtom; in an inland bill 
only by the ſtatute, which does not deltroy the 
action where there is no proze/?, but ſeems only to 
take from the plaintiff his intereſt or damages 
where no proteſi, or to give the drawer a remedy 
by action for the colts or damages. 2 R. Raw 
992. 6 Mod. 80. 3 Salk. 69. 

A. ſigned a note payable to the defendant or or- 
der, who indorſed it to the plaintiff. Holt C. J. the 
plaintiff ought to prove a demand, or endeavour 
to demand the money of A. before he can ſue the 
indorſor the deiendant. The ſame law if the bill 
was drawn on any other payable to the defendant 
or order, and the demard mult be after the indorſe- 
ment. If the indorſee does not demand the money 
payable by the bill, of the perſon on whom it is 
drawn, in convenient time, and afterwards he fails, 
the indorſor is not liable. R. Raym. 443. 12 Mad. 
244. Holt 117. 

Pay ment of a voldſmirh s note muſt be demanded 
immediately, or he who delivered it will not be 
anſwerable. R. Raym. 743. But if demanded in 
a reaſonable time, it is ſufficient. 7 Mod. 139. 
2 R. Naym. 928. 

The defendant about 11 o'clock indorſed a 
goldſmith's note to the plaintiff; the drawer con 
tinued ſolvent all that day, and paid ſome other 
bills to the plaintiff, but adout two o'clock the next 
morning went off. Heli C. J. If the non-pay: 
ment by the drawer was through the default of the 
indorſee, in not demanding payment in convenient 
time, the indorſor is diſcharged ; whether this wa: 
a convenient time was left to the jury, who found 
for the Re. Skin. 410. Salk. 132. Holt 116. 
The 


Bills of Exchange. 
The defendant had ſubſcribed a bill for 46 /. 
payable to B. or order, who indorſed 43 “/ of it, 


payable to the plaintiff; this was held to beill, for 


ſuch a perſonal contract cannot be apportioned ; 
but if the plaintiff had acknowledged the receipt 
of 3/. the declaration bad been good. K. Raym. 
360. Salk, 65. Carth. 466. | 


An indorſement, tho* upon diſcount, will ſubject 
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217. 


the indorſor to an action, becauſe it is a conditional 


warranty and new contract, in caſe the drawee doth 
not pay. If A. indorſes a bill blank to B. he puts 
it in the power of B to over-write what he pleaſes. 
In an action againſt the indorſor, it is not neceſſary 
to prove the hand of the drawer; for though it be 
forged, the indorſor is liable. R. Raym. 443. 
12 Mod. 244. Holt 117. | : 

Halt C. F. Taking a bill for goods ſold at the 
ſame time 15 payment, becauſe part of the original 
contract; but if for a precedent debt, it is only 
conditiona'ly, that the money be paid in convenient 
time. 2 R. Raym. 930. 

If there be two joint traders, and one of them 
accepts a bill for himſelf and partner, it binds boch 
if it concerns the trade; ality if it concerns the 
acceptor only in a diſtin intereſt $a/4, 126. R. 
Raym. 1758. | 5 

Declaration that the defendant J. for himſelf 
ard che other defendapt H. his partner, made his 


prom:ilory note, and ſubſcribed it with his own 


hand, and for nimſeit and the ſaid B. promiſed to 
pay, Sc. good, without ſaying that he ſigned it 
for himſelf and the other defendant his partner. 
2 R. Raym. 1484. | | 

Declaration chat the deferdant and one A. B. 
made their note, and thereby jointly or ſeverally 
promiſed, Q. bad; it does not import that they 
ſeverally promiſed ; it ſhould have been jointly and 
ſeveraily. 2 R. Raym. 1535, 1544. Str. 76. 
2 dir, 812 | | 


Bringing 


2 


Salk. 124: 
12 Mad. 
203. 


Salk. 126. 
Mol. B. 2. 
0c. 10. /. 
29. | 


. 
* 


Vꝛinging in the Body. 


1 4 . 
Heriffs or under ſhe- | Ules for the ſheriff 
8 riffs, on being ſer R to bring in the bo- 
ved with a rule peremp | dy of a priſoner taken 
torily to bring in the | upon a proceſs iſſuing 
body of the defendant, | out of a philazer' s office, 
within 6 days after no- | to be given by ſuch phi- 
tice to do it, or be liable | lazer. Reg. 7. 2:W. 
to an attachment without M. 
a further rule, as hereto- ; 
fore. Be. M.6G. 2. 


Cale. 


(A) For doing 1 wrong to the damage of 
another, touching a thing e 
who hall have it. ä 


CG B4 RON and Feme jointly upon an afſimf/it 10 
* Ane. the wife dum ſola fuit. Hill. 9 Jac. B. R. | 
Wl. Huſband had an action ſole upon the a//umf/it 
1 to the wife, ard counted of the afumpfit of him. 
1 „ ͤ % Bo 2 
| | | Commoner for feeding his common, though he 
ps be but a copy holder. ' Rep. 112. B. , 
Wl | Bat then it ſhall be ſuch feeding by which he 
| | Wal | | loſeth his common, or elſe cannot have it in that 
a | beneficial manner as he ought, g Rep. 231. a. 
Executor for putting him out of his term by the 
leſſor. Nat. Br. 92. g. Regiſt. 97. 4 Rep. 95. a. | 
„ Upon an 4//ump/it to the 8 to marry one 
0 | or pay 201. Lib. Intra. to. b. 
0 U pon an af/umpfit to ſave the a harmleſs 
of an obligation Lib. Intra. 12. b. ſect. 2. 
Fragte. The feoffee, if a nuſance be made, and a feoff- 
ment is made, if this continues as a nuſance. 5 Rep. 
101. 4. 
Heir. The heir for a nuſance made in the time of his 
father, if it be continued, Sc, 5 Rep. 101. 4. 
| Two 


-M Executor. 


Caſe. 97 
Two cannot join for calling them falſe knave and Joinder. 
thief. 28 Hen. 8. Dyer 19. Pl. 112. 
Two cannot ſue in the admiralty where one of 
: them ought to have an action at law. 5 Marie. 
1 Dyer 137. Pl. 39. - 5 
Leſſor ſhall have it againſt tenant at will for vo- 7,0, 
| Juntary waſte. Litt. 15. a. 14 Hen. 8. 12. 5 Rep. 
13.6. 48 Ed. 3. 25. Dyer 121. Pl. 17. 11 Hen. 
6. 38. 
| But not for negligent or permiſlive waſte. 5 Rep. 
. | | 
"nw in common ſhall have it againſt the Tenarxt in 
other, for breaking a gutter between their houſes. common. 
2 Heu. 5. 3. pd. 12. TEES 
For making a lime pit in his land, which they 
have in common, by which the water ſurrounds 
his houſe. 1 3 Hew. 7. 26. | 
Tenants in common may join in an action for a 
nuſance upon their land committed, becauſe this 
concerns all their profit. Mich. 7 Zac. Ban. Reg. 
Stone againſt Dromage. | 
For taking of a meer-ſtone, 1 Hen. 5. 1. Lib. 
ltra. 9. & Hd. 1. for the land may thereby be 
endangered to be loſt. | 


(B) Againſt whom it lies. 


Gainſt an adminiſtrator upon an afſump/it of Admini- 
A the teſtator. Lib. Intra. 4. & fed. 3. firator. 
Him who cuts trees without cauſe. 18 EA. 4. 27. 
A baily of a baily of goods. 12 Ed. 4.13. Baily. 
Againſt baron & eme, for not repairing ſea - Baron te 
banks, upon the land of his wife. 7 Her. 4. 31. | 
Trover and converſion lies againſt baron & feme 
75 the converſion of the Ame. Mich. 7 Zac. Ban. 
g. | 
Trover and converſion lies not againſt a carrier Carrier. 
feolt- Bl for a delivery to his ſervant, but an action upon 


2 YwoTcYAS 
a 8 2 UW — 5 


feme. 


; Rip» Witte caſe. Paſch. ꝙ Fac. Ban. Reg. IWormhati! & 
N Bradhaw, | 

of his . 

4. Vor. II. CY + 

VCC 


9 8 
Counſellor. 


| N | Church- 


| nd wardens. 


Joinder. 


I "i Mafer. 


Tenant at 


ll, 


Tenant per 
elegit. 


Tenant in 
common. 


Kielnu. 
Tenant for 
years, 

" 

5 Ficar. 

„ Sheriff. 


Caſe. 


A counſellor who is retained to purchaſe land, 
and diſcloſes the ſecrets, by which the party is 
damnified, &c. 11 Hen. 6. 18. 

| Againſt churchwardens for not repairing a gut- 


ter of the church which is a nuſance to my houſe, 
Lib. Intra. 10. d. ſee. i. 


Divers do make an aſumpſit, action lies not 
againſt two only of them; but if the plaintiff ſhews 
that the others are dead, then it is good, and it is 


ſufficient to ſhew, that at the requeſt of them that 


are alive, and the others, the thing was done, and 

that the others are now dead. Tria. 7 Jac. B. R. 
Againſt a maſter upon a ſale and warranty of the 

ſervant, 11 Edw, 4. 6. 

Againſt tenant at will for voluntary waſte. Lite, 

15.2. 14 Hin. 8. 12. 5 Rep.13. Dyer 121. pl. 17, 
_ not for permiſſive or negligent waſte. 5 Rep, 

1:3. #. 

” Againſt tenant per elegit, which holds over, and 
cuts the trees after money tendered to him. 21 
Edu. 3. 16. 

Tenant in common of a houſe by his companion 


for breaking his gutter between their houſes, 


2 Hen. 5. pl. 12. 
For making a lime pit to burn lime, by which 


his houſe is damnified.. 13 Her. 7. 26. 


4. having an antient light, B. erects a houſe 
which ſtops it, and leaſes it to C. yet an action lies 
rot againit C. becauſe the leſſee had done no wrong, 
and he could not pull it down. Trin. 13 Jac. B. R. 
Quær., as the law is now taken, whether it hes 
againſt B.? It does. 1 K. Raum. 713. Salk. 400. 
Carth. 454. 

When a man preſcribes in an iſle of a church, 


and the vicar will not ſuffer him to make a ſepul- 


chre there. No. Lib. Intra. 8. h. [ce. * 
Againſt a ſheriff upon a ſalie return. Lib. Intra. 
11. 4. 28 I, | 


5 (C) Far 


itt. 
17. 
Rep. 


and 


21 


nion 
uſes, 


hich 


10uſe 
n lies 


Intra, 


>) For 


© For what things this action lies. 


\ Gainſt a tenant by elegit, that holds the lands Trees, 
after his money tendered him, and cuts the 


| trees. 21 Edu. 3. 16. 


So if the tenant at will cuts the trees. Litt. 15. 
a, 8 Rep. 13. b. 48 Edw. 3. 25. . 
If a bailiff cuts trees without cauſe. 18 Ezkw, 


27. | | 
Agatifthe owner of the land in which I have a Jay, 
way, and he ſtraitens it. 33 Hen. 6.26. 1. Eftreite. 

For trenehing of it. Lib. Intra. 616. c ſeck. 1. 2.Trench. 

For any manner of diſturbance in my paſſage or 3. Difturb, 
part of my way, ſo that I cannot paſs ſo commodi- 
ouſly as I did before. 14 Hen 8. 31. 21 Hen. 7. 

33. 22-Hen. 6. 15. 10 Hk. 7. 21. 5 | 
If the whole way be ſtopped by one that is not 4. Stopping 
owner of the ſoil, it lies. 22 Hen. 5. 33 Hen. 6. of it, 

26. 10 H. 7. 41. „ 8 

If A. ſtops my way and leaſes the land to B. it 
lies againſt B. if he do not open it, for continuing 
of the wrong; but if A. build a houſe and leaſes it 
to B. there B. cannot pull it down for to lay open 
my way, for this is waſte in B. Trin 13 Zac. Regis. 

But for ſtopping of a way in my own land, treſ-- 
paſs vi & armis lies, and not this action. 31 Ed. 3. 

38. 13 Hen. 7. 26. . 

But for ſtopping of a highway, the defendant 
ſhall be puniſhed in the leet, and not by this action, 
unleſs the party had a ſpecial loſs ; for a ſpecial loſs 
admits of a ſpecial remedy. 27 Hen. 8. 26. 5 Ed. 
4. 2. 6. 7 Ed. 4.8. 33 Hen 6 26. 5 Rep. 73. a, 
2925 7- 3s. 9-Rep. $4.3 4 Hen. 7. 15. g 

A. ſays, that B. hath right in my land for 
years, an action lies. i Rep. 177. No. Lib. Intra. ere 
30. a, ſeck. 27. But I ought to ſhew how I am 
prejudiced by his ſaying ſo. | 

d. brought an action upon the caſe againſt B. be- 
cauſe that B. publiſhed and declared falſely, that he 
had the leaſe of the land of A. and that he intended 
to ſell his land, and was thereby hindred; B. ſaid, 


MY - | that 


— 


my titie. 


100 


Land. 


- Trade. : 


Diſtreſs. 


Fair and 
market. 


11 Hen. 4. 74. 


8 Caſe. 

that he had an indenture of leaſe, as in the count 
is mentioned, and traverſeth that he forged it not. 
1. When B. claims a right, though he had none; 
yet the action lies not, for it appears not whether 


he had a right or not. 2. The count is good, be- 


cauſe it was againft the knowledge of B. that it was 
forged. 3. Sciem is not traverſable. 4 Rep. 18. a. 
For ſtopping a ditch by which my land is ſur- 
rounded with water. Nat. Br. 88. c. 89. m. 39. 
Hen. 6. 32. ' 11 Hen. 4. 82. 14 Hen. 8. 31. 
For not ſcouring a ditch, by which my land is 


overflown. Reg. Orig. 100. a. 


For breaking of a ſea-bank, by which my land is 


| ſurrounded. Nat. Br. 86. J. 89. b. & c. Reg. 


Orig. 95. 4. 


It lies not for erecting of cony-burroughs, by 
which I loſe part of the profits of my land, becauſe 


the party that erected them had no property in the 

conies, for they are feræ nature. 5 Rep. 104. 
If one hath a bakehouſe by preſcription, and [ 

ſet up another by him to his prejudice ; for the law 


favours and protects antient rights, preſuming they 


had lawful commencements. | 
1. For diſturbing my bailiff to diſtrain for an 
amercement. 18 Hen. 6.9. pl. 20. ; 


2. For diſturbing me to diſtrain or to attach. 


Nat. Br. 102. J. 


3. For diſtraining more ſuitors to come to my 
leet than ought to be. Nat, Br. 94 g. 4 Rep. 


94. 5. Reg. Orig. 103. 


4. For diſtraining parſons or vicars in their ſpi- 


ritual poſſeſſions. Nat. Br. 94. e. 
1. Againſt him that ſets vp a new fair or mar- 
ket againſt my fair or market. 22 Heu, 6. 14. 
2. For diſturbing cuſtomers to come to the mar- 
ket. 11 Hen. 4. 47. 41 Eda, 3. 24. 29 Edw, 
3. 18. 9 Hen. 6. 45. Nat. Br. 91. g. 2 Ed. 3. 


32. pl. 9. 3 | . 
3. For diſturbing me to hold a fair or market. 


16 Za. . 


4, Fot 


Wh. 


h Caſe. | Ps 101 
4. For ſelling in another place out of the fair. 
Ng. Orig. 107. a. & 6. 


1. When a deed is loſt. 34 Hen. 6. 4. viz. by Deeds. 1 
negligence. _ _ Fi 
2. When the ſeal is broken off. 39 Hen. 6. 46. 1 
Lib. Intra. 7. 6b. ſcct. 1, & 3. either wilfully or 1 
negligently. | 1 
3. For deeds ſold with the land, and not deli- 
vered upon requeſt. Lib. Intra. 5. a. ſe. 2. . 


4. For forging a ſtatute ſtaple or merchant. Nat. 
Br. 96. 5. 17 Ed. 3. 49. Regiſt. Orig. 115. a. 
& b. to recompence the party wronged, though ; 
the party may alſo be indifted for it. 1 


2 t © Ao Zen $00, Bo le. 
r 
1 f 


1. For returning me ſummoned, and thereby Fa// re. 
judgment is given 15 default againſt me, where I urn. 
never was ſummoned ; but this was after the death 
of the ſummoners. 8 Hen. 6 1. 6 Ea. 4. 3. 8. 
26 Mixe 48. A | 
2. For returning a vi where I had lands. Nat. 
Br. 93. 6. 31 Edw. 3, Procgſi 5 5. 
1. For ſetring up a new ferry to the nuſance of Ferry. | 
my ferry. 22 Hen. 6. 14. | 1 
2. For threatening me or paſſengers, by which I | Wl 
loſe the profits of my ferry. 22 H. 6. 17. fl. 32. | 1 
For diſturbing my foldage. No. Lib. Inti a. 14. Foldagt. 1 
d. ſet. 12. | | | 11 
For diſturbing one to have certain walks in the Fo--/, 1 
foreſt of Selauood. 5 Rep. 76. | | El 
For erecting a warren or dove-houſe this action JJ 'arrey, 
lies not, although it be to the nuſance of another. 
5 Rep. 104. | „ 
Por executing proceſs in my liberty. Nat. Br. Liberty. 
95. 6. Reg. Orig. 103, 104. 5 Fd. 3.150. l. 20,  - 
1. For hindring my light by making a wood pile. Hou/c. | | 
9 Rep 57. b. the count there, and 58. Ne. Lib. In- _=— 
tra. 19. b. ſe. 16. 7 Ea. 3. 261 pl. 15. | _— 
2. For infecting the air of my parlour with an 
hogs ſkin. Coke, ibid. ” 
3. With a dye bouſe.. Cie, ibid. 
Hill. ꝙ Fac. Ban. Regis, Hughes and Keme. A. pA 
had an antient houſe in London, B. builds a new one Tal 
which ſtops the light of J. Per curiam, 1. That a | 4 
> F 3 man 
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Piſcary. 
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Ca ſe. 


man cannot by the cuſtom of Lenaon, erect a new 


houſe, where there was not one before, to ſtop the 
lights of the antient houſe, 2. Upon an antient 
foundation a man may erect a new houſe, and ſtop 


the antient lights of his neighbour ; for by the ſame 


Manor. 


Meer. fone. 


. Mill. 


Office. 


Procure- 


ment. | 


reaſon that his neighbour erected his houſe more 


high, may the other at any time erect his; but he 
cannot enlage his in breadth or length to ſtop the 
lights of his neighbour. Vid. 22 H. 6. 15. 2, 

For removing a plaint out of my manor without 
cauſe, 27 Hen. 6. 4. for thereby the profits of my 
court are leſſened. 

For taking an eſtray within my manor or liberty, 

13 Ed. 3. breve 674. 31 Ed. 3. breve 333. but 
bid. it lies not before ſeizure of the ſtray, for be- 
fore the lord was not intitled unto it. 

For removing a meer-ſtone, though one of them 
be tenant in common. 1 Hen. 5. 1. Lis. lara. 
wt: e. feb. . 

For diſturbing my cuſtowers to come to my 
mill, 11 Hen, 4. 47. #1 Ed. 3.24. 29 E4.18, 
9 Hen. 6. 45. 

2. For erecting a new mill. Lib. Intra. g. 6, 
4 2. d. Sees. 1. 

For diſturbing to take ſeiſure of an office. 
6 24 3. 


9. 
2. For diſturbing the ſteward to hold court. Lib, 


Intra. 5.6. ſe@. 1. 

3. For diſturbing to take the profits which be- 
long to the office. 9g Rich. 2. 

4. Againſt an eſcheator that returns contrary to 


that which was found by office, g Hen. 6. 60. 


. If he make a return where no office was 
found, 21 Ed 4. 23, & 27. for he is not a judge 
but officer. 9 Hen. 6. 60. 

For ereQing of a dye houſe which poiſons my 


water, by reaſon whereof my fiſh dies. 9 Rep. 


. a. 
For releaſing to me with warranty, and pro- 
curing another to ſue me. 34 Ea. 3. 20, 


x 


Caſe, 


If I fue a ſchoolmaſter for erecting a ſchool in the 
ſame town, the action lies not ; for it is no nuſance. 
11 Hen. 4. 47. pl. 21. 22 Hen. 6. 14. Priſott. 
If 4. fays that he hath right in my land for 
years, an action lies, 1 Rep. 177. No. Lib. Intra. 
30. a. ſeck. 27. 

For ſtopping a ditch, by which my land is 
eas Nat. Br. 88. c. 89. . 39 Hen. 6. 
32. 11 Hen. 4. 82. 14 Hen. 8. 31. 

For not ſcouring a ditch, by which my land is 
overflown. Reg. Orig. 100. a. 

For breaking of a ſea- bank, by which my land is 
ſurrounded. Nat. Br. 86. V. 89. 5. & c. Rey. 
Orig. 95. a. Vid. antea. 

It lies not for erecting of cony burroughs, by 
which I loſe the profits of my land, becauſe the 
party had no property in them, 5 Rep. 204. and 


I may take them upon my land and juſtify it. Vid. 


nt 

If one hath the trade of a bake-houſe by pre- 
Wipes for the whole town, and another erects 
another and ſells, an action lies. 8 Rep. 125. 19 
Rich, 2, Action ſur Caſe 52. 

2. For uſing the trade of a dyer in B. without 
licence of the archbiſhop of 704, Reg. Orig. 105 
& 106. Coke bidem. 

Tenant at will makes voluntary waſte, an action 
of waſte lies againſt him. Litt. 15. a. 14 H. 8. 12. 
5 Rep. b. 48 Ed. 3. 25. Dyer 121. pl. 17. 11 f. 
6. 38. and not an action on the caſe. | 

For diverting of part of the ſtream by the owner 
of the land, by which the ſtream flows over. 12 H. 
4. 47. 21 H. 7. 30. Dyer 248. pl. 80. 4 Rep. 
86. 3 Elix. Dyer 195. pl. 37. 

For ſtopping a pit that one hath for water, al- 
though * I not a common watering place. 21 H. 
7. 35. o Lib. Intra. 8. d. ſe. 15. 

7 For hats ſheep into the water. 2 H. 7. 
11. 6, 

2, For taking of ſheep delivered to me for a 

year to ke my land. Nat. 26. B. & D. 


F 4 "Mi Againſt 
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School, 


Slandcy of | 


my title. 


Lana. 


Trade. 


1775 op b 


cou- Je: 


N atering - 
places. 


Chaſing 


ſheep. 


1 04 


For geods 
lent and 
waſted. 


Caſe. 
1. Againſt bim that I give money to give to my 
attorney, and he gives it to my adverſary. 
H. 7. 9 
«lt I ſend my plate or other goods to one, and 
he _ them, or miſuſeth them, or converts them 
to his own uſe. 27 Hen. 8. 25. 28 Hen. 8. Dyer 
22. pl. 137. 20 Hen. 7. 4. 2 Hen. 7.11, 2 Ed, 
4. 5. 18 Edw. 4. 23. 21 Edw. 4. 19. Crook, 


2 Hen. K. 160. pl. 2. 


acliwered. 


I ocdt and 
eſto vers. 


3. If a bailiff lends them to B. and he waſtes 
them, it lies againſt B. 12 Fd. 4. 13. 
4. Upon bailment of a bag, in which was 201 
and he breaks the ſeal. 21 Ed. 4. 30. pl. 25. 

5. So far an obligation. 39 Hen. 6. 46. 

6. Againſt a baily of beaſts which kills them, 


| Tit. 15. a. Dyer 121. fl. 17. 14 Hen. 8. 12. 
Co, not 


The executor comes to the heir 31 days after the 
death of the teſtator, and demands the goods that 
are in the houſe, and he refuſes to deliver them; 

This is a convenient time; 2. This wrong is 
ve Mich. 7 Jac. Ban. Reg. 
A, ſold 20 cords of wood to 5 to have by 
ez and afterwards ſold 4000 to C. to have 
at his election, and aſſigns to B. which he ſhall 


cut, and C. en them, B. ſhall have an action 


againſt C. for the firſt bargain was made with him. 


5 Rep. 24. 


Carrier. 


2. Tenant for years ſhall have eſtovers i in the 
wood of B. which ſhall be cut, or have an action. 
9 Rep 112. 6, 


Againſt a carrier chat breaks pots and glaſſes. | 


5 Bw 7; $- 


2. If the things be delivered to the ſervant of 


the carrier, yet an action lies againſt the maſter. 


Horſe. 


Paſeh. ꝙ Fac. B. R. 


* a ſmith that pricks my horſe. Nat. Br. 


94. 4 17 Ed.4 13. 11 Ed. 4:6. 56 Ed.. 3. 
19. 3 Hen. 6. 36. 14 Hen. 6. 18, Reg. Orig. 
106. a. 48 Ed. 3.6. fl. 11. | 
And if the ſmith lends the horſe to or; 
who pricks him, action lies againſt the ſecond. 

Ed. 4. 13. 


A 


* «2 my bpy 


Caſe. 
A fervant brovght: a horſe to the ſmith: who, 
pricked him, by which the ſervice of the maſter is 


neglected, the maſter ſhall have a an action. Hill. 
Jar. Bi - 


For taking my pigeons with engines, 16 Ed. Pigeons. 
Dice and 


4. 7. or ſhooting of them. 
For playing with falſe dice, Nat. Br. 95. 4 


103 


Reg. Orig. 240. No. Lib. Intra. 8. cet. 8. or for cards. 


cheating with true. 
"mn ſame law of falſe OY 11 Rep. 87. B. 
For diſtraining of a horſe of a prelate when 
he had other things diſtrainable. Nat. Br. 93. 1. 
Reg. Orig. 100. 6. 4 Rep. 95. 4. * 

2. For diſtraining in a highway, or in any fpiri- 
tual land belonging to a church, againſt the articles 
of the clerks. 94 E. Regift. 100. b. 

3. Fordiſtraining one to come to my leet, when 
he owed no ſuit to my leet. Nat. Br. 94. g. 

For diſtraining cattle of the plough, or lambs, 


pier. 


where there was other ſufficient diſtreſs. Lib. In- 


ira. 226. d. Diſtreſs, Nat Br. go. 5. 


The count ſhall not ſhew that there was other 


ſufficient diſtreſs, but it ſhall be contra Hrmam la- 
uti, which provides againſt ſuch diſtraining. 14 
Eliz. Dycr 312. pl 68. | 
And it lies when the tenant hath made agreement 
for the rent, and yet is diſtrained. 18 Ed. 2. 
By a gaoler againſt a priſoner that eſcapes being 
committed per auditors Nat. Br. gg. c. 130. 6, 


E ſcate 


A @ 


For tearing an obligation delivered to be kept. geoler. 


30 Hen. 6. 44. Lib. Intra. 7. b. ſedt 1. 
Againſt a ferry man that ſurch-rges his boat, by 
N 1:y horſe is drowned 22 Axe 41. 

. Forging of an obligation that is put in ſuit 
** me. 5 Ed. 4. 126. pl. 44. 4 Rep. 18 b, 
42 Aſſize 8. 

2. — forging of a refignation. Reg. Ori 9 
114. 

3 For forging of a will. 5 Ea. 4. 120 5. 

4. For counterfeiting a letter in the name of his 
maſter, that the plaintiff would lend his maſter 20%. 
upon which the piaintiff delivered 20/7. to the de- 


5 fendint, 


Feds. 


Ferryman. 


Forger: y 
and cuhun- 


terfeiting. 


c Es 5B 
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Grain 
drowned. 


Pol 
Pits: 


Protection. 


Reſcous. 


Servants. 


Bar. 


Servant < 


_— 


Cale. 


fendant. 3 Hen, 8, c. 1. Paſch. 7 Jac. B. R. 


In all theſe caſe an indictment alſo lies, becauſe it 
is contra pacem. | 
For putting 3 in my _ whereby my 


grain is drowned. Reg. 95. 4. 97. 2. 
For menacing to take my beck. if 1 


him 201. 7 Ed. 4. 2. 

For taking away my pales, guere whether treſ- 
Paſs vi & armis doth not lie. 1 5 Ed. 4. 4. Choke, 

For putting in a common my piles, by which 
my oxen periſh. Nat. Br. gz. /. 

For taking my goods are protection granted, 
Reg. Orig. 12. a. Q. for I may plead my protec- 


tion upon a replevin. 


By a ſheriff againſt one that reſcued one in exe- 
— Dyer 241. pl. 47. i 
For taking my ſervant out of my ſervice. 


19 Rich, 2. 2 upon the Caſe 52. 


Not his ſervant is a good plea in bar, 20 Hen, 


7. 4. Pl. 13. Fineux ; of the action for the defen- 


dant to plead, wiz. tempore captionis. 
2. For enticing my ſervant to depart, and him 
to retain, 11 Hen. 4. 23. 

3- For menacing my ſervant ; per quod, E 
Reg. Orig 94. b. 

4. For aſſault and battery of my ſervant, per 


guod, c. Reg. Orig. 102. a. Nat. Br. 91. 


Lib. Intra. 613. b. ſect. 19. 673. c. ſed. 1. 

5. For aſſault and battery, and impriſonment, 
till the plaintiff made fine, per quod damnificatus, 
& c 19H. 6. 35. pl. 37. 

6. For battery, mayhem and impriſonment, per 
guod damnificatus, &c. Cro. 7 H. 8. 180. pl. 4. 

7. When his dog bites my ſervant, per quod, &c. 


Reg. 111. a. ſervitium amifi; he muſt count, that 
kept him, knowing him to be accuſtomed to bite. 


(D) For doing of wrong to the damage of 
another touching bis body. 
F R arreſting me in the name of B. without 


his conſent. 7 Hen. 6. 43. pl. 19 


2. For arreſling o one Without cauſe. 8 Ed. 4 E 3. 
ut 


do nat give. 


Caſe. 107 
hut this ought to be by colluſion to vex me, 43 
Ed 3. 20. for if there be probabilis cauſa it lies 
not, for one may be deceived in the law. | 
3. For arreſting me in London, knowing I was | 
privileged in Bank. 7 Hen. 6. 45. 1 
For arreſting me and bringing me before a | 4 
juſtice, where I was indicted and acquitted; and 
this is good cauſe of action although the time of 
the arreſt is not ſhewed, becaufe of the vexation. 
Trin, 7 Jar. B. R. | e 
For - procuring another to be indicted without Id Ament. 
cauſe. Nat. Br. 114. 4 116. 2. e 
For procuring B. to be indicted for a common i 
barretor, and he is acquitted ſecundum leges Angliæ, | 
1. Good, although that the count was not, that he 
was lawfully acquitted, for it is ſo implied. 
2. He ought to have counted guod inde acguie- 
tatus fuit, or words that do amount to ſo much. 
Mich. 7 Fac. B. R Rot. 407. 7 : 
For threatning by word or writing to beat me, Menace: 
if I come out of my houſe. 17 EA. 3. 4. Vid. —_ 
Brafon, lib. 3. cap. 4. fel. 113. 6. i 
For threatning another of life and member. 10 by 
Ed. 4. 6. Lib. Intra 661.6. ſech 1, 2. ll 
For putting poiſon in my meat, Reg. Orig. 102. Poiſon. 1 
a. wittingly, to the hazard of my life or health. | 1 
Againſt a chirurgion that impairs the body by 
his medicine. 21 Hen. 6. 55. 11 Rich. 2. Ac- 4 
tion upon the Caſe 37. 8 . 1 


(E) For ſlander. 


XT O more coſts than damages can be recover- 
ed in ſlander; therefore to mention what 

words are actionable is not neceſſary in this ſmall 
compendium. | | | 
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(F) For doing of wrong to the damage of 
anoilber, touching ſuits in law. 


OR ſuing me in the admiralty for matter Admiralty. 
about neque ſupra altum mare, neque ultra . 
mare; per 2 Hen 4. c. 11. 5 Mariæ. Dyer 59. [1 
| | Againſt | WW. 


pl. 27. 
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Attach- 


amcnt. 


Attorney. 


Conn/ellox. 


Chriſtian 


court. 


Eſcape. 


— — —— — ͤ¶r⅛— — 22: ———— — — —— —-—- — — — — — 2 —ů—ũ—— — — — A - — 


Cale. 


Againſt a baily of a franchiſe, that raytulenty 
delivers to the owner his goods attached. Nat. 


9 2 Ed. 3. 43. 


I. Againſt an attorney that makes default, by 
which my land is loſt. Lib Intra. 2. a. ſea. 9. 
2. For ſuing debt in my name without my af. 


ſent. 7 Hen. 6. 43. 45- 


3- For appearing without warrant and impar- 


ling where the party is miſnamed, becauſe his 


client loſeth the advantage of the plea, 15 Hen. 7, 
14. of miſnomer. 

For taking an obligntion in his own name, 
where it ought to be taken in his maſter's. 20 


Hen. 6. 25. | 
48. It lies for outlawing me in the Na of B. 


that was dead at the time. 7 Rep. 1. 


5. It lies for appearing in default of the tenant, 
and confeſſing the action without warrant. 9 Ed. 4. 


13. 43 £4. 3. 20. Reg. Orig. 113. 4. 
6. Againſt him that will be my attorney wich- 


out my aſſent, 43 Ed. 3. 14. 
Againſt a counſellor retained for a certain "IM 


and he diſcovers his counſel, and was of counſel 
with the other party, and good, although be doth 
not ſhew for what ſam he was retained. 11 Hen. 


6. 2. 18. Aion upon the Caſe 7. Lib. Intra. 2. 


b. ſtct. 2. 
Againſt a counſellor that is an ambidexter. Lib. 
Hera. 1 l. Vd. 3. 

Againſt him that ſues me for bes i in es Chr i- 


flian, although 1 ſhew him a compoſition by me 
| _ out of memory. 8 Ed. 4. 13. 


. Againſt a ſheriff that ſuffers one to eſcape 
0 a capias ad com put andum; for he ſhall not 


| have an action of debt, becauſe there is no duty 


certain. 15 Ed. 4. 19. 16 Ed. 4. 2. 3. Eſcape 37. 
2. Againſt a gaoler that lets one eſcape that was 


committed upon the ſtatute of labourers, 14 H. 6. 
8, 3%, by the maſter of the ſervant committed. 


3. Againſt a gaoler that ſuffers one to eſcape 
tak en upon a capias upon a ſtatute merchant, viz. 
by the FO of the ſtature at whoſe ſuit the pro- 
lecution is. Net. Br. 93. a. * 4 Apai ut. 
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4. Againfl a gaoler that ſuffers one to eſcape 
upon execution. Lib. Intra. 8. c. ſea. 1. 

5. Againſt a priſoner that breaks priſon and 
eſcapes, Nat. Br. 95. c 130. 6. wiz. by the 
gaoler who is to anſwer for the eſca 

6. Againſt an officer that arreſts one at my ſuit, 
and ſuffers him to eſcape. Reg. 111. 4. & 6. | , 

1. A. having goods of B. in his houſe, the ſhe- F xccution; | 
riff comes and "_ the goods in execution, and 4. #4 
bim diſturbs; . 1. If the ſheriff gives notice to 4. | 


ind after he diſturbs him, the plaintiff ſhall have i 
this action againſt him, otherwiſe not. 2. I may zl 
keep his houſe faſt till notice. 3. The count is 1 


not ſufficient, that A. promifſorum non ignarus, Se. * 
| but it ought to = Rh preciſely that he had bl 
_ 5 Rep. 9 
. For —— 7a FE eſtrayed, which are Jad. Falſe re- 
32 "Ten. 6. 27. which is a falſe return, and may furn. 
prejudice the party. 
2. For making other return than the bailiff 
made, 36 Hen. 6. 1. 30 4ffize 5. wiz. the bailiff 
of a liberty. N 
3. Againſt a commiſſary that returns a jure pa- bY: 
trenatus otherways than it is found. 22 H. 6. zo. 
4 Upon a dzva/tavit returned falſely, Lib. Intr. | 
11. 4. TA. 11 Hen. 6. 37. 6. vis. where there 19 
was none, whereby the executor is chargeable e 1 
bonis fropriis. 
| AQ a deputy of a ſheriff, 20 HF. 6. Decut | 
. for the law takes notice of ſuch an officer. | 
ys For returning a zihil where the party has ſaf- [1 
ficient. Lib. lutr. 11. 6-H 4 Nat. Br. 39. 6. | fl 
6. Againſt an eſcheator that certifies an office 1 
otherways that it is found, or that certißes one 1 
where there is none found. 21 Ed. 3 23. 9 F. 1 
6. 60. Reg. Orig. 115 6. | 1 
7. By the new ſheriff againſt the old ſheriff for | 
returning one ſufficient, which is not, by which 1M 
the pla'nt ff, vis the new ſheriff, is charged in 1 
flue, 19 H. 6. 38. 6. 1 
8. Againſt a ſheriff that makes a precept to one ; 
that is not baily of a franchiſe, 38 Axe 13 as if | 1 
he were baily of a franchiſe. = a 10 


an 4 aa Ry 
— - 
——— Oye 5, 


Caſe, 


9. If the ſheriff returns not a cpi aortas, fi fed lan- 


Z guidus, when the defendant was in good health, be, 


viz. the defendant, ſhall have an action of falſe 
impriſonment, 11 H. 6. 42. pl. 39. 2 H. 6.5. 4. 
And the other, vi. the plaintiff, an action upon che 


ceaſe, 21 H. 6. 5. a. for it is a falſe return. 


Forgery. 


Imbexil- 
ang. 


Marſgal. 


Pla. 


Procurę- 
_ ment. 


10. In a falſe judgment, if the ſheriff returns 
that there is no ſuch things, &c. if it be falſe, 
action lies. 10 Ed. 3. 389. pl. 35. 

11. For the ſheriff ſhall not be amerced, 44 


-. Be 3. 3. pl. 11. for it is no contempt to the court, 


and they will take it for a good execution of the 


proceſs till the contrary appear. 


12. For not returning a writ delivered by bil! by 
the old ſheriff, Vefim. 2. c. 39. 42 Axe 12, 
But note 8 Ed. 3. 3. 298. pl. 26. Herle 

13. It lies 3 a ſheriff for a falſe return. 


Dod. & Stud. 134. 6. 19H. 6. 29. 5. 72. 


14. For returning ſummoned where he was 


dead, action lies. 8 Ed z. 330. pl. 1. 


For ſuing one upon a forged obligation. 4 Rep. 
18. 5. Q. | 
Againſt a euftos brevium for imbeziliog a writ to 
him delivered. 7 H. 4. 6. | | 

For inciting another to imbezil a writ. 19 H. 
6:86, --- 

If my attorney or deputy of the ſherif imbexil 
a record, deceit lies. 10 H. 6. 30. 

For ſuing me before the ſteward or marſhal 
where I am not of the houſhold. 3 H. 6. Efloppel 


18. 10 H. 6. 13. for every one ought to be ſued 
in the courts at the common law, and which are 


Pn to try the action. 
Againſt a bailiff of a franchilo that diſconti- 


nues his plea, Nat. Br. 93. J. the writ there, 


where it ought not to be. 
2. Againſt a bailiff of a franchiſe that ſoes aſter 


the plaint removed, Nat. Br. 93. . 14 Ed. 3. 


Action upon the Caſe 118. | 
Againſt him that procures one to 5 he is 4. B. 


the plaintiff in the ſuit, and confeſſes the action, 


Sc. Reg. Orig. 113. 6. for this is deceit, 


Againſt 


Caſe, 
Againſt him in Court Chriſtian that proceeds af- 
ter prohibition delivered. Nat. Br. 92. e. 


Againſt him who gets a protection of the king for Protectiov. 


one, and gives it to another of the ſame name, 30 


TT) 


Probibi- 


tion, 


H. 6.18. wiz. by him who is thus deceived in the 


truſt repoſed in the party. 

Againſt a tenant in a precipe that hath a projec- 
tion to come to V fminſter, and ſtays arGloucefter, 
15. Ed. 4. 18. Reg. Orig. 119.6. 20 Hl. 6. 10. 
for this is an abuſe of the law, and prejudice to the 


Party. 
Againſt him that gets a protection, where he was 
not in ſervice of the king, Lib. Intr. 492. d. the 


Count 402. fea. 2, 3- and ſo abuſe the king and 


the party. - +» 
Againſt him that purchaſes a writ, whereby I 


am ſued to pay & fine without wy n Reg. of a writ, 


112. 4. 

Quare impedit, 1 12. a. . & B. 

Againſt an officer in Ban. Regis, which pur- 
chaſes a ſuperſedeas for one that I have a plaint 
againſt in London, upon a falſe ſuggeſtion that the 
defendant is his ſervant. 21 Ed. 4. 23. 

But upon ſurmiſe that he hath an action de- 
pending there it lies not, becauſe the court cannot 
have notice. Ii. Q, 

Againſt an officer in Chancery, which purchaſeth 


Parc: 


a ſuper ſedeas for his ſervant, where he was not his 


ſervant, retained, before the time. 11 H. 6. 8. 
1. By a gaoler againſt reſcouſſors of one in exe- 
cution. Dyer 241. pl. 45. 
Againſt him that ſues me on purpoſe to vex me, 
8 Ed. 3. 43. 1 Ed. 3. 20. for the law hates vexa- 
tious ſuits. 


s Reſcour. 


Fexation. 


But for cauſeleſs ſuits no action, 11 Zlix. Dow | 


285. for, pro Falſa act ionis profecutione nulla ſegua · 


tur pœna, 2 Rich. 3. 9. Pk 22. ſo that there was 


probable cauſe. | 
2. Againſt him that ſues me for a thing arbitra- 
ted before that the day comes to perform the award, 
Reg. 11 1. 4. for this unjuſt vexation. 
(G) For 


Cate. 


112 


ought to be done by the law, touching a 


ober. 


CR CR Copyholder by cuſtom that may nominate 
Admiſſion. him which ſhall ſucceed him, and names one, 
and prays to be admitted, and offers reaſonable fine 
to the lord which refuſeth; the copybolder ſhall 


not have an action of the caſe againſt the lord, be- 


m_ ter admittance he r no right. Paſeh 


19 Joe © 
. Againſt him that ought to repair a brides: 


e eee 
2. Againſt bim which ought to repair a mound 


or bank, by which my land is drowned. 29 Ed. 3. 


3a. 12 H. 4. 7. Nat. Ir. 93 g. 7 H. . 31. 
pl. 13. 


15 Ed. 4. 18. 45 £4. 3. 17. 7 H. 4 B. 31 
11 H. 4. 82, 83. 33 H. 6. 26. 29 Ed. 3. 32. 


49. 

But if they be broke by tempeſt, no aon lies. 
29 Ed. 3. 32. pl. 49. | 
4. For not ſcouring ditches, 11 Pich. 2. an 
action upon the caſe lies. 36 Nav. Pr z. g. 


5. For not repairing of a gniter, Lib. Intr. 10. 


d. Cc. 1. whereby another is damnified 
For rot repairing a houſe that is _ to fall 
upon my houſe, Crooke 22 ½ 7 98 f.. 4 per 
Fineux & Brudn !; for I am like to ſuffer damage, 
and an action wy ſometimes be brought to pre vevt 

a wrong. 
To hold Againſt a lord i in antient demeſne which will not 
court. bold his court, 11 Fd 2. Action upon the caſe 46 
lies; for the tenant may be prejudiced thereby. 


Tell. 1. Againſta miller that refuſeth to grind toll free | 


for one that is. toll free. 43 Ed. 4. 24. | Crooks 
130. pl. 100. per Keble... lb 
| | | 2. Againſt 


(G) For the not doing of a thing which | 
thing bereditary,. 10 the te of an- 


by * I have a _ to oy Manor. 11 H. 4. 


3. So of the banks of a river. Nat. By 93. g. 


Caſe. 113 
2. Againſt him that bought or ſold in my market 
or fair without paying toll. 7 H. 4. 44. pl. 11. 
3. But if one pals over my paſſage or port where 
[ have toll, and doth not pay it, guære what reme- | 
dy, 21 H. 7.16. pl. 25. It ſeems an action on the 
caſe doth lie, if it be demanded. 


(H) For not doing a thing which ought to 
be done by the law, to the damage of an- 
other, concerning chaltels. 


Borrowed a horſe of B. which died ſuddenly proud, 
without his default, action lies not, 40 Ed. 3. 
36. for this is the act of God, and not the fault of 
the borrower. | I | 
lt lies not againſt an attorney that will not do his Attorney, 
office, unleſs he be retained, 20 H. 7. 9. for he is 
but in the nature of a ſervant, and is not bound to 
be retained. | | 5 | 
Againſt a farrier that applies medicine, and cures Fa; 
not my horſe. But if no default be in him, it lies 24 ſmitb. 
not, 19 H. 6. 49. 43 Ed. 3. 33. 48 Ed. 3.6. 
for he doth his beſt according to his ſkill. | 
1. Againſt him that will not deliver my pledge P/zage. 
upon tender of the money borrowed. Nat. Br. 
80. c. Reg. 21,6, Lib, Intr. 8. ö. ſia. 1. 


(I) For not doing of a thing which ought 
to be done by law, to the damage of an- 
other touching his body. 


A Gainſt an innkeeper that refuſeth to lodge Innkeeper. 

me. 39 H. 6 18. + | 

A good bar that his houſe was full, and had no Bar. 
room, 5 Mariæ, Dyer 158. pl. 32. for he is not 
bound to provide lodging out of his own houſe. 

Apainſt a ſurgeon that takes upon him a cure, Surgeon, 
and neglects it, 48 Ed. 3. 6. whereby the cure is 
become impoſſible, or is retarded. 

Againſt a victualler that refuſeth to ſell to me. Y;24aller. 
39 H. 6. 18. | 


(K) For 


114 


Caſe. 5 


(K) For not doing of a thing which ought 


Attorney. 


ed of 
al/ize. 


Tz hold 


court... 


Sheriff.” 


to be done by the law, to the damage of 
another touching ſuits in law, 


1. JI lies againſt an attorney that is retained, and 
makes default, Lib. Intr. 2. a. ſed. 1. Reg, 
Orig. 113. a. if his client be prejudiced by it. 
Againſt a clerk of aſſize that takes a fee, and 
enters not the jury, 34 H. 6. 4. for thereby the 
cauſe is delayed by his nonfeaſance 
Againſt a lord of a manor that will not hold his 


court. 11 Ed. 2. Action upon the Caſe 46. 


1. Againſt a ſheriff that will not execute proceſs, 
14 H. 7. 23. the party being ſhewed to him, 8 Ed, 
4. 14, 17. for juſtice is thereby delayed. 

2. For the plaintiff againſt a ſheriff that will not 
return his writ, 2 H. 6. F. 8 Ed. 4. 14.7. 

3. Againit a ſheriff that will not return an out- 


lawry. 42 Hive 12. 


4. For delivering diſtreſs upon a ſecond delive- 
rance, and not returning the writ. 2 Ed. 3. 43. 


(L) Aſumpfi. 


I. For the not doing of a thing which ought 


| to be done by the agreement of the party, 

to the damage of another touching things 
 bereditary. 

F it be by covenant it lies, and needs not any 

conſideration to be averred. 2 H. 7.11. 21 


H. 6.55 


If it be by word, then it ought to be upon a 
conſideration, otherwiſe it is but mudum pactun, 


non oritur actio. 


Confidera- 


tion. 


The conſideration is either expreſſed in words, 
or implied by law; in every contract there is an 


aſſumpfit or promiſe implied by law. 4 Rep 94. 
I 


f it be expreſſed, it ought to be ſhewed in the 


count or declaration. 3 H. 6. 36. 11 H. 4. 33. 


1. Concord 


Cale. V 


55 Concord pleaded, wiz after aſum}/? made. General 
Lib. Inte. G. e. fed. 65. bar., 
2. Non alſumpſit, and this a man may plead al- 
though there is no conſideration. Paſch. 26 Elix. 
B. R. | 
A good bar that he promiſed upon condition, 
which is not performed. Lib. Iatr. 5. d. ſect. 1. 
Non emiſſet the land of him, a good bar. Lib. 
Intr. 6. 6. fed. 5. viz. An action brought for 
monies promiſed to be paid upon a purchaſe of 
lives. 
That the plaintiff diſcharged him of the bargain, 
a good bar. Lib. latr. 685. c. 4. 
The action lies, 1. Againſt him that ſells land to 75 a 
me, and promiſes to make an eſtate, and does it not. an ate. 
3H 7.14. 14 H. 8. 15. 21 H. . H. 
7. 11, 12. 20 H. 7.9. 22 H. 6. 44. 20 H. 6. 
34. Lib. Intr. 5. d. ſect. 1. and 685. 6. 4. 1. 
the writ, Lib. Iutr. 6. a. ſect. 2. 
. Againſt him that ſells land to me, and pro- 
miſes to give me ſeiſin of it, and does not. Reg, 
112. 4. 
3. 4. promiſes to convey land to ſuch a perſon. 
2s B. ſhall name, and the defendant ſhews, that he 


conveyed it to B, this is good; for it ſhall be in- 


tended a nomination in B. inſomuch that he did 
accept of it. Mich. 13 Fac. C. B. 

4. Againſt him that firſt ſells land to me, and 
afterwards ſells it to another. Lib. Iutr. 685. 6. 
ſet. 1. Nat. Br. 98. f. 20 H, 6. 34. 

5. The ſame law is if he grants a rent, and af- 
terwards infeoffs me, not giving me notice of the 
rent. 20 H. 6. 


34. | 
Againſt an alien that brought falt to London, and G. 


promiſes to the mayor to pay ſo much as ſhall be 
due for cranage, 18 Elix. Dyer 35 2. pl. 27. and 
doth it not. 
1. For not building a houſe according to his Houſe. 
promiſe. 2 H.'6. 55, 21 H. 7.41. 20 fl. 7. 9- 
14 H. 6. 18. N Br, 145. 4 
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Agiſiment. 


 Amnual 


payment. 


Trees cut- 
ting. 
Aſent, 


Caſe. 


- II. For not doing 4 a thing which ought 


to be done by the agreement of the parties 
touching chatlels. 


A 


Ga inſt him that pit in cattle ittiont paying 


Again him that promiſes to pay 10. a year 
for land for 4 years, and fails of the firſt payment, 
action lies preſently. 3 Rep. 22. a. 3 Marie, 
Dyer 113. pl. 54. pro tanto. 

Againſt him that promiſes to cut trees and carry 
them tomy houſe. Reg. 109 6. 

A. grants his term to B. if C. agree, B. promiſes 
20/7. to C. for his aſſent, this is a good aſſump/it. 


= 882 12 Jac. C B. Grieſly and Louther. 
1. Againſt one that promiſes to re deliver mo- 
| ney, and doth not. Lib. Intra. 10. jet. 1. 


2. Againſt a bailee that takes upon him to keep 
cattle ſafe, and doth not, Lib. Intra. g. a. f8. 1, 


& Fol. 3. b. ſect. 1. but they are loſt by his negli- 


geace. 
3. But if be promiſes to guard the goods, and 


afterwards refuſes, no action lies, Doctor & Stu- 


Carrier. 


Coach, 


dent 102. 6. if there were no conſideration taken to 
do it. : 
1. Againſt a carrier that undertakes to carry 


| goods ſafe, and doth not, 2 Hen. 7. 11. Lib. Intr. 


2. d. ſect. 1. the carrier is chargeable without ſach 


a promiſe per legem terre. 


2. Apainſt him that promiſes to carry wine, and 
breaks the pipe by negligence, * Reg. 110. a. 


Reg. Orig. 112. @. 
Againſt him who promiſes to make a coach, and 


doth not. Nat. Br. 94 a. 
Bat the plaintiff ought to count, that he did give 


money for the doing it, otherwiſe it is but Nudum 


padtum, unde oritur actio. 3 Hen. 6. 36. pl. 33: 
for there was not reaſon why he ſhould doit 
it - Againſt 


for the agiſtment. Nat. Br. 86. b. Reg, 
Orig. 92. a. 


[© I —— imds 


Caſe. 


Againſt him that takes upon him to repair my Dowe- 
dove- houſe, and doth it ill, Reg. Orig. 110. 6. houſe, 


whereby my houſe becomes of leſs profit. A work. 
if ill done is accounted as not done. 


A. promiſes to deliver. a deed upon requeſt, the Delivery 
requelt ought to be ſhewed preciſely, otherways if A dbed. 


it be of a thing due before, or upon a ſale; for in 
the former caſe the requeſt is traverſable, but not 
in the latter, Paſch. 28 Eliz. C. B. 


1. Againſt a ſmith that takes upon him to ſhoe. y 


my horſe, and doth not. 14 Hen. 6. 18. 

2. Or to cure him, 19 Hen. 6. 49. Reg. 
Orig. 119. 6. but here muſt be a conſideration: pre- 
| cedent. | | 

It is not ſufficient to. do all he can, but he is 
bound to cure him: But upon a general retainer, 
without taking upon him the cure, it is not ſo; 
for there the law implies only, that he would do 
his beſt endeavour to do it. 43 Edw. 3. 33. 45 
Edw. 3. 17. 48 Edw. 3.6. 27 Aſfſize 56. 

And the writ ſhall not ſay contra pacem. 43 
Ew. 3. 33. | . | 

3. Quart tam negligenter & improvide impoſuit 
medicinas, & c. quod equus mortuus eft, 43 Edw. 3. 
33- pl. 38. 19 Hen 6. 49. for the law puniſheth 
neghgence, _ | 

1. Againſt a ferryman that takes upon him to 
carry one over the water, and doth it not, and this 
without confideration, becauſe his fare is certain, 
22 4//ize 41. and recoverable by law, for the law 
makes the contract. | | 1 

2. For ſurcharging his boat, by which my beat 
is drowned, 22 4/ize 41. Adion upon the caſe 40. 
for this is a misfeaſance. | 


An adminiſtratrix deſires to be forborn till ſuch Parkear- 
a time, and then ſhe will pay the debt; this is a ace. 


good afſumpfit, 9 Rep. 94. a. and the plaintiff 
needs not ſay in the count that ſhe hath aſſets, for 
it ſhall be intended; but it ought to be given in 
evidence, for ſhe is not chargeable if ſhe have not 

quid pro quo. 9 Rep. 92, 93, 94, & fol. 90. b. 5 | 
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Promiſes 
for others. 


ce 
But no action ſhall be brought whereby to 


charge any executor or adminiſtrator upon any ſpe-' 


cial promiſe to anſwer damages out of his own 


eſtate, or whereby to charge the defendant upon 


any ſpecial promiſe to anſwer for the debt or de- 
fault of another, or to charge any perſon upon any 


agreement made upon conſideration of marriage, 


that is not to be performed wit 
the making, unleſs the agreement upon which ſuch 


Sawe 


harmleſs. 


or upon any contract or ſale of lands or tenements, 
or any intereſt in them, or —_ any agreement 
iin one year from 


action ſhall be brought, or ſome memorandum or 


note thereof ſhall be in writing, and ſigned by the 
party to be charged therewith, or ſome other per- 
ſon by him authorized. Stat. 29 C. 2. c. 3 F4. 


1. My ſervant being in priſon, I requeſt his en- 
largement, and promiſe to ſave 4. harmleſs, an 
action lies if I do it not, but without requeſt not, 
10 Elia. Dyer 272. pl. 31.2. | 

2. A. being bail for B. in B. R. B. promiſes to 
ſave him harmlefs ; yet A. ſhall not have an action 
againſt B. although he pay the money, if no capras 
be awarded againſt the principal, nor /c:re facias 


_ againſt the bail, Trin. 7 Fac. B. R. Bolles and 


th B. for the debt, and he will be bound to C. Cc. 


Infant. 


Sufferance. 


Fones, error upon judgment in C. B. for here is no 


due proceedings in law againſt either. 12 
3. A. being indebted to B. prays C. to be bound 


G. is bound to B. &c. A. refuſeth to be bound to 
C: C. ſhall have an action againſt A. for it is a good 
conſideration, inſomuch that C. is liable to the 
debt. Mich. ꝙ Fac. B. R. 

4. An infant borrows money, B. is bound to 
pay it, at full age the infant promiſes to ſave him 
harmleſs, action lies upon it; for although the in- 
fant was not liable in law, yet in conſcience he was, 
and this ſufficeth to maintain an action upon the 


caſe, which is an equitable action; for the conſide - 


ration is good. Tr7in. 29 Eliz. B. R. | 

A. promiſes 10/7. to B. if he ſuffer C. to erjoy 
the land; there although C. enjoy it not, yet it 4. 
N | agree, 


Cale. 
agree, and do not interrupt C. the action lies. 
Paſch. 15 ä 


A, being a copyholder, makes B. his executor, 


and intends to ſurrender, to the intent that B. 
ſhould ſatisfy a debt to D.; the ſon of A. promiſes 
A. that if he do not ſurrender, but ſuffer the land 
to deſcend, he will ſatisfy the debt; 4. dies, B. 
ſhall have an action againſt the ſon ; for it is a good 
conſideration. Hill. g Zac. B. R. | 

A. promiſes to pay to B. for his reaſonable board 
for ſuch a time as he ſhall be with him; B. ſhews 
that he was with him 10 months, and that 5 5. the 
month is reaſonable, amounting in all to 505. this 
is good. Paſch. 30 Eliz. B. R. 

1. For money upon the ſale of any perſonal 
things, 33 Hen. 8. Br. Aion upon the Caſe 105, 
110. 2 Rich. 3. 14. Com. 102. upon an indebita- 
tis oſumpfit ; for the law creates a promiſe. 

For in every contract there is an a//ump/it im- 
plied. 4 Rep. 94. | | 

2. In an ation for money upon the ſale of a 
thing, he needs not count that he was poſſeſt ut d- 
bonis propriis. Trin. 7 Jac. B. R. 

3. Againſt a ee or ſervant that bought 
goods for his maſter, and promiſes payment. Dyer 
230 pl. 56. 12 Hen. 8. 12. 2. If it lies not alſo 
againſt the maſter. 5 | 

4. A. promiſes to pay to B. ſuch ſums of money 
a B. ſhall diſburſe of his own money for cloth, to 
the uſe of A. the defendant, this is a good conſide- 
ration ; for by the buying of the cloth, the pro- 
perty was in 4. forthwith. Tri. q Zac. B R. 

1. Againſt a ſeller of corn to be delivered at a 
certain day, and doth not. 21 Hen. 6. 5 5. 20 
Hen, 7. 9. 28 Hen. 8. Dyer 22. pl. 138. & fol. 
113. fl. 55. 4 Rep. 94. 6. Quære, if no damage 
appear. | 

2. For delivering good and merchantable corn, 
and doth not, 6 Faw. 2. 6. Dyer 75. pl. 23. Lib. 
Intra. 4. b. ſect. 2. but ſpecial damage muſt be al- 
edged. 


he adminiſtratrix promiſes to pay a debt, &c. 


and the action is brought againſt Baron & F: me, ,,, 


the — 


% 


Tabling 
and lodg- 
ing. 


Vendor. 
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IL | Phyſician 


i &r ſurgeon. 


| Clerk, 


Serjeant. 
Counſellor, 


The avrit. 


Cale. 


then the judgment againſt him ſhall be general, & 


prædictus P. & M. uxor ejus in miſericordia. 9 


Rep. 93. No. Lib. Intr. 2. ſect. 3. 
But upon plea, that the teſtator did not aſſume, 


coſts and damages ſhall be de bonis propriis, if the 
teſtator had not ſufficient, No. Lib. Intra. 1 6. 8, 
1. for the falſe plea. 

Upon a ſumpſit by the huſband and wife, made 
to the wife dum ſola fuit, the writ ſhall ſay, ad 
dampnum if/orum ; for the huſband ſhall have the 
damages, idioque fuit ad dampnum itforum. Hill, 
9 Jac. L. R. Wolverton and his wife againſt Day. 


III. For not doing a thing which ought to 
be done by agreement touching the body, 


Gainſt a phyſician or chirurgion for not cur- 
| ing a malady, or not applying a medicine. 
14 H. 6. 18. 43 Edw. 3. 33. 21 Hen. 6. 55, 
48 Eda. 3. 6. pl. 11. Reg. Orig. 105. 6. 112. a. 

For applyi * medicine that impairs the May- 
hem. 11 Rich. Action upon the Caſe 37. II Hen, 


. 18. pl. 10. 21 Hen.6.55.6. | 
But note, in all theſe caſes he ought to take upon 


him the cure abſolutely, 19 Hen. 49. hy Edau. 
3. 6. elſe the action lies not. 


IV. For not doing of a thing which ought 
to be done by agreement of the Pat lies 
touching ſuits in law, 


Gainſt a clerk that promiſes to inrol a deed, 
A and doth it not. 34 Hen, 6. 4 

Againſt a ſerjeant or counſellor ws promiſes to 
plead for me, and doth it not, 14 Hen. 6. 18. if l 


_ retain him and give him his fee, elſe not. 


V. For 


or 


Cale. 


V. For not doing of a thing, where a man 
is bound to do it in one manner, ang he 
doth it in another. 


Gainſt him that promiſes to plough my land, 
and doth it in unſeaſonable time, 14 Hen. 
6.18. 3 Hen. 6. 36. for the law ip he muſt 
do it for my beſt advantage. | 
Againſt an attorney that takes an obligation in 
his own name, when it ſhould have been in mine, 
20 Hin, 6. 25. Qu if an action of deceit doth not 
lie, 
Againſt a carpenter that undertakes to build a 
houſe in ſuch a form and builds it in another, Nat. 
Br.145.g. 2 Hen. 4.9. 21 Hen. 7. 41. 20 Hen. 


6. 35. 2. if he built it in a better form, and more 


for the benefit of the owner, and to his own loſs. 

Againſt him that hath a crane, and ſpoils my 
merchandize, Lib. Intra. 3. c. ſe&. 1. this is miſ- 
ſeaſance. 

Againſt a farrier that takes upon him to cure my 
horſe, and applies unwholeſome medicines, &c, 
19 Hen. 6. 49. whereby my horſe is made worſe. 

For pricking my horſe, 46 Eadw. 3, 2, 3, 10. 
Nat. Br. 94. d. 18 Edw. 3. 6. pl. 11. for it is the 
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Plough my 


land. 


Attorney. 


Carpenter, 


Cranage. 


Farrier, 


duty of an artificer to do his office well and truly ; 


and this is implied in law upon his undertaking to 
uſe his art. 

Againſt a ſerjeant at law that is retained to 
plead, and miſpleads, 14 Hen. 6. 18. for this is 
misfeaſance, and to his client's prejudice it may be; 
but if it be not, tunc quære. To miſplead is to 
plead otherwiſe than he is inſtructed by his client. 


VI. For negligent ſuffering of a thing to be 
done to the damage of another. 


Borrowed a horſe of me which dies ſuddenly, 
an action lies not, 40 Edo. 3. 6. for the 
borrower was in no fault. 


you nnn 8 


ET, 


Borroawed. 


Miſplead- 
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Caſe. 


But if the thing be uſed in other manner than 


it wos lent, and dies, an action lies, Doc. & Stud 
29. for this 1 is miſuſing 1 it, and contrary to the agree. 


B urning a 


houſe, 


ment. | 

Bur if it be but in the ſame manner that it Was 
lent, and dies, no action lies, Do. & Stud. 29. 
for it was lent to be uſed, though not miſuſed. 

A. borrowed a korſe: and a houſe fell upon 
bim; there if the houſe fell upon him being 


feeble, action lies, otherwiſe: not, Dec. & Stud. 


128. for he might have foreſeen the danger, and 
prevented it. 

Againſt him that keeps not well his fire, by 
which my houſe is burned, being adjoining. 2 


Jen. 4 18. 8 Edw. 4. 19. pl. 3 o. 


Although his own houſe be burned. 33 Her, 


6. 1. Lib. Intra. 8. a. ſe. 1. 


Deg. | 


It lies although his ſervant doit; but not if 2 
ſtranger do it of malice. 33 Hen. 6.1. 2 Hen. 7, 


18. Dea. & Stud: 157. 
It lies not if it be burned ſuddenly, and the 


cauſe not known. 42 He 8. 2 Hen, 4. 18. 


For lofing a releaſe, 34 Her. 6. 4. for the re- 


leaſee may be prejudiced thereby. 


So of a box. Lib. Intra. . a. ſedt. 1. 
Againſt him that ſuffers his dog to bite my ſheep, 


28 Hen. 8, Dyer 25. pl. 102. & fel. 29. pl. 195, 


28 Hen. 6, 7. pl. 7. Lib, Intr. 616. 6. ſecb. 1. Reg. 


Orig. 110, 4 
Bat then the maſter odthe to know that he 


would bite them, ibidem; for then he might have 


prevented it, and fo is puniſhable for not doing it 
But /c7ens is not traverſable ; but may be given 


in evidence, 4 Rep. 188. for if he did not know ib, 


he may plead not guilty, and the plaintiff mult 


prove he knew it. 


If the owner of the dog bring him to the maſter 
of the theep to do juſtice upon him, it lies not, 
7 Edu 3. Bar 299. viz. upon the firſt notice or 
{now/1edge of it, otherwiſe not. 

For ſuffering his dog to bite my ſervant, Reg. 
Orig. 111. 4 ger quod ſervitium amiſi, elle not, 3 
Is ſeems. For 


Caſe. 
For hurting of an ox, Reg. Orig. 111, a. where- 
by he loſeth bis work, or is hindered in his fatting. 
1. Againſt a warden of the Fleet, that ſuffers 
one to eſcape that was taken upon a capias ad com- 
putandum. 15 Ed. 4. 19 Lib. Intr. 8. c. ſect. 1. 
2. Againſt a ſheriff that ſuffers one to eſcape, 
that was taken upon a ſtatute- merchant. Reg. 
Orig. 98.6. Nat. Br. 93. a. 


Againſt an inn-keeper, that ſuffers the goods of Jun. e 


his gueſts to be ſtole. 4 Rep. 32. Nat. Br. 94. 6. 
Reg. Orig. 104. a. 105.4, 22 H. 6. 21. 42 
Aſſize 17. | | 


1. But note, 1. This ought to be a common inn, 


and it ſhall be ſhewed in the count, but not in the 
writ, 11 H. 4. 45. 22 H. 6. 21. pl. 38. 8 Rep. 
32, Dyer 206. pl. 9. 2 H. 4. not in the writ, 
becauſe that is more ſhort, & rem breviter enarrat ; 
but the count ought to expreſs things more fully. 

2, It ought to be a traveller that lodges there, 
otherwiſe the action lies not. 8 Rep. 32. 

3. He ſhall declare of nothing but what was 
within his inn; for if he bid the inn-keeper put his 
horſe to paſture, or put him to paſture of his own 
accord, unleſs the inn-keeper requeſt him to do it, 
it lies not. 8 Rep. 32. a. 


4. He ought ſafely to keep the goods within his 


inn at his peril, 42 4/ize 17. for it is no excuſe 
that he delivered the key to the gueſt, 42 £4. 3. 
11. pl. 13. 11 H. 4: 45-: 22 H. 6. 38. or that 
the gueſt did not acquaint him with his goods, 42 
Ed. 3. 11. except the gueſt will not truſt the inn- 
keeper, but will have the key. 2, 

Or that he kne not the felons, 22 H. 6. 38. a. 
for he muſt keep them ſafe againſt perſons, except 
foreign enemies. ; 

But if the companion or ſervant, or any other 
that the gueſt deſires to lie with him, rob him, the 
inn-keeper ſhall not be accountable. 8 Rep. 33. a, 
22 H. 6.38. b. 22. a. 

Or if he fay his houſe is full, and the other ſays 
he will make a ſhift, and be robbed. 5 Mariz, 
Dyer 158. pl. 32. 

85 G 2 | Or 
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E Kone. 


Gen. 
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Caſe, 


Or if he command him to put his goods in ſuch 


a place, and he will not, but ſuffer them to lie in 


the open court. 10 Elix. Dyer 266 pl. . 


Scrwant. 


Horſe. 


Cloth. 


And although the writ is but bona & catalla, 


yet evidences and all other deeds are included; the 
writ in this caſe ſhall be general, but the count 
ſpecial. 8 Rep. 33. 


But an inn keeper ſhall not be accountable for 


2 done to the perſon of his gueſt. 8 Rep. 33, 


a. b | 
ich . Againſt a depherd, that ſuffers my ſheep to 
be drowned, 2 H. 7. 11. pl. g. 5 Rep. 13. b. 

£4. 3. 4.13. Dyer 121. pl. 17. by negligence. 


VII. For deceit in bargains and agreements 
with warranty. 


1. [HE warranty of a thing ſold is the cauſe 
| of an action in caſe of vendition, as well 
as of corruption. 19 H. 6. 9. 

2. And the warranty ought to-be at the time of 
the ſale, 15 II. 7 41. Nat. Br. 98. L. and not 
afterwards, 6 Ed. 6. Dyer 75. l. 28. elſe not 
good. 

3. It ought to be the owner of the thing, and 
not by a ſtranger ; and upon the ſale by the owner, 


and not by, a ſervant. 11 Ed. 4. 6. 


It is not material whether the price be paid or 
not, for debt lies 12288 9H. 7. 21. pl. 2. 

Againſt the ſeller of a horſe that is ſick, and is 
warranted found. Nat. BF. 94- e. 7 Rich: 2:4 
Reg. Orig. 108. a. Lib Intra. q b. ſee. 1. 

Or a lame horſe warranted ſound. 31 H 6. 
11 Statham. 

A ſtrained horſe it lies not, becauſe the buyer 
hath the view. 13 H. 4. ph 4: 2, if he warrant 
him ſound. 

Againſt a ſeller of cloth, that warrants it wel 
fulled when it is raw, 11 H. 6. 221. 

Apaiutt him that warrants it of ſuch a length, 
and this upon ſale and warranty of the ſervant, It 


lies againſt the maſter, 11 Ed. 4. 6. for it lies 
| = not 


for 


o to 
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H 6. 
Juyer 
urrank 
| well 
ygth, 


ot, it 
t lies 


not 


Caſe. 


not againſt the ſervant, ibidenr | for the cloth was 
the maſter's. 

Againſt him that ſells grain, and warrants it to Grain. 
be good, Lib. Intr. ꝙ. b. ſect. 1. Reg. Orig. 111. 

a. whereas it is muſty or corrupted. 

Againſt him that warrants herrings, Reg. Orig. Herring: 
6. a. in the number and the goodneſs, | 

Againſt him that ſells a ſaphire inſtead of a dia- 
hond, Kitchin. 174. 

Againſt a ſeller of wood, and ſhews part, and Vg. 

warrants the reſt to be good. 14 H. 6. 22. pl. 66. 

Againſt a ſeller of corrupt wine with warranty. 
Nat Br. 4. c. q H. 6. 35. 7 H. 4. 14. N 19- 
that is ſound and wholeſome. 

If the fervant ſold it by covin of the maſter, 
action lies againſt the maſter, Oo 6. 63 pt. 37. 
for it is the maſter” $ act. 
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VIII. For deceits in bargains and agree- 
ments, without warranty. 


Gainſt him that ſells a horſe not ſound, Deceit iu 
knowing him to be ſo, without warran- bargain, 

i, 20 H. 6. 34. 13H. 4.2. Kitchin 174. H, 
for it ſeems it lies not; yet if it doth, it is becauſe 
the law hates deceit in contracts, for it hinders 
commerce, which is beneficial to the common- 
wealth. | 
For ſelling a houſe to another that was not _ Houſe, 
own, 42 re 8. 4 Rep. 18. 5. for this is a 
fraud. 

For ſelling cloth that is ITY, B it to C/ozh, 
be ſo, without warranty, 21 H. 7 91. l. 16. 
Againſt him that promiſes to deliver good gum, 
and doth not, Mich. 7 Fac. B. R. 

Againſt im. that ſells wine mixed with water, IVine. 
Nat. B. R. 88. . 

For uttering corrupt victual, knowing it to be ,. 
1 6. 53. 22 H. 7. 91. pl. 16. 11 Ed. 
4 

Againſt him that ſells good wax, and delivata ill, Fax. 
8 6. Dyer 75. pl. 18. 9. whether in all 

G 3 3 


126 


Money. 


8 Heep. 
Chain- 
door. 
Hor fe, 
Deeds. 


Frument 


and grain. 


Jeaveli. 


WWeel, 


ud. 


P rþpt 14. 


Caſe. 


theſe caſes an indictment at the common law will 
not lie: It ſeems it will. 


- (M) Trover.- © 
I. Of what things it lies. 
1. IT lies for money out of a purſe upon ſpecial 
matter, that he loſt it, and the other found 


it, Trin. 43 Elix. C. B. Paſ. 24 Elix. in the 
Exchequer ; but not generally, for money cannot 


be known, and ſo the plaintiff can fix no propetty 
in himſelf. 


It lies for 20 ſheep. 5 Rep. 109. | 

It lies for a chain door found and ſold. 3 Ma- 
riæ, Dyer 121. Pl. 14. | | 
It lies of a horſe. 

Huſband and wife ſhall have this action for a deed 
by which an annuity was granted to the wife ; for 
the wife ſhould have it, if ſhe ſurvive the butbaad 
Trin. 40 Eliz. C. B. and the huſband is to have it 


during his life, vi. to make uſe of upon occaſion. 


It lies for 20 rooks of corn. Trin. 38 Flix. C. B. 

It lies of ſour buthels of wheat; Trin. 12: Jaw, 
B. . 

For delivering of jewels, 2 in a box to B. who 


dies, and they came to C. who breaks the box and 


converts them. 20 Hen. 7. 4. pl. 13. 

That he did not convert them to his own uſe is 
a good bar; for the trover and breaking of the box 
are but conveyances to the converſion, 20 H. 7. 4 
pl. 13. and not the ground of the action. 

It lies of quinquaginta pondus of wool ad valen- 


tiam, c. for per curiam, pondus ſhall be taken one 


pound weight, becauſe this weight is more certainly 
known throughout all the country. Mich. 9 fac. 
B. R. 

It lies of 100 load of wood, and 40 beeches 
No. Lib. Intra. 41. P. fe. 33. 

[t lies of 40 meaſures of Pippins, fall. buſhels, 


—_ 9 fac. in ns: ag 


Certiozari. 


„ill 


Certfozatt, 
ER: C. B. 

Certiorari on a Certiorari directed 
A writ of error not to the court of 
to be made out, after a | Pleas of the biſhop of 
certiorari in the ſame | El, to be indorſed by a 
cauſe firſt preſented, and | judge of this court, with 
returned, without mo- | the words /e of Ely and 
tion. Reg. E. 11 CI. | the judge's name before 
| | ſealed. Reg. B. 13 
. 3. 


Coſts. 
(A) Where allowed. 


PE R Cur” defendant to be allowed his coſts Ne pr. 


againſt an executor on a or preſ for want of 
a replication ; and the prothonotaries agreed, that 
it was ſo alſo, for want of a declaration, or a re- 


plication to a plea in abatement, becauſe it was his 


own default. Rep. & Ca. of Practice 15, 

But in caſe upon a promiſe made to the teſtator, 
no coſts allowed againſt an executor on a nonſuit at 
the aſſizes. Lid. 20. | | | 

The colts of a nonſuit taxed upon a rule of court, 
to be paid to the executor after the defendant's 
death. bid. 113. 

An adminiftrator nonſuited on trial in trover, the 
trover in the inteſtate's time, and the converſion in 
the plaintiff's, he muſt pay coſts. lid. 61. 

No colts payable by an adminiſtrator on a non- 
ſuit, upon a prohibition prayed by him. Vid. 157. 


An executor muſt pay coſts if he diſcontinue, Dif: 


leid. 79. | 
The plaintiff in prohibition ought to have the 
5 of the ſuggeſtion itſelf and all ſubſequent coſts. 
id 11, 155 | FRO 
On judgment by default in prohibition the plain- 
tiff to have a writ to inquire of his damages, and his 
| G 4 | colts 


” . 
{\ 6rfutts 


ontl- 
NUAnce. 
Prohibi - 


tion. 


i 
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coſts taxed from the time the rule for the prohidi. 
tion was made abſolute. Lid. 20. 

Quare im- Where judgment is for the defendant on a de. 
pedit, murrer, in a guare impedit, he ſhall have coſts. 
I bid. 4. 

Codes aided In caſe, the jury on trial found damages, but 
% poitea, not coſts, motion that the coſts might be added, 
granted. Bid. 7. 

Qui tam. Where a ſtatute gives a penalty to a party in- 
jured he ſhall have coſts, but otherwiſe in the caſe 
of a common informer. 15 87. 

rochein A prochein any to pay coſts for not proceedirg to 
amy. trial. 767d, 

Nail. The defendant is lowed coſts, on plaintiff's 
bejng nonſuited at the aſſizes upon an iſlue on a 
plea in abatement. Ii 35. 


Progr, Cots to be taxed againſt a pauper for not pro- 
, ceeding to trial. Eid. 47. | 
ne Plaintiff to pay colts for not proceeding to trial 


later according to notice, notwithſtanding a ne recipiatur 

entered, for his default in not entering his cauſe in 

due time. Mid. 60. 

Iitncſs, The charge of a witneſs allowed on motion (tho! 
the judge would not let him be examined, being of 
opinion that he was not a material evidence) upon 
the plaintiff's affidavit that he was a material one, 

and his attorney's affidavit that he was adviſed by 

| his counſel that he was ſuch. bid. 98. 

Verdict fir Coſts on a verdict for ſome of the defendants, 

ſome afen- though the others let judgment go by default. Bid. 

: dantsgudg- 107. 

ment a- The coſts for ſtriking a ſpecial jury to be paid by 

gairſl the party applying for it; and the other reaſonable 

#/hers, coſts relating to the ſpecial jury, to be paid to the 

- party obtaining a verdict. id 138. 

. No coſts to be paid on a remanet, nor on a refe- 
rence, unleſs by agreement, for the coſts to attend 
the event, bid. Vid. tit. Damages, Notices, &c. 


7 (B) Of 


eyre or itinerantès. 


Covenant. 129 


() Of laxing coſts. 


attorney and client Rep. & Ca. Practice 69. 

On an award to-pay coſts, the coſts to be taxed 
as between party and party, and not as between. 
attorney and client, except there be a ſpecial order 
or agreement for that purpoſe, and ſo in any caſe. 
Bid. 70. Vid. tit. Attornies. 


Covenant, 
(A) In what court it lies. 


| 1. IN the county: or hundred court. Nat. Br. 


WES: | | 
2. In any court of the lord of a manor. Naz. 


Zr. i4 . | 


3. In London, Nat. Br. 146. a. and other corpo- 
rations. 


1. Marſhal ſea between two of the houſhold of 


the king, 10 Rep. 74. a. otherwiſe not. 


2. In the court of the lord of the manor by ſpe- 
cial grant. 44 Ed. 3. 28. pl. 18. & fol. 37. pl. 30. 
Lib. Intr. 296. a. ſeck. 1. 50 Aſize, pl. g. 

In eyre, good, 1 Ed. 3.10. pl. 34. 8 Ed. 3. 


27. 18 Ed. 3. 40. pl. 33. that is before juſtices in 


. | 
Before the juſtices of the grand ſeſſions in Vallis, 
34 H. 8. c. 26. 


(8) Who ſhall have it. 


* 


| A Dminiſtrator ſhall have covenant by the equity Aumini- 


of the Stat. de 31 Ed. 3. c. 11. 9 Rep. 40. Arat ir. 


2. made for executors. 


Aſtipnee ſhall have covenant where it is made to Aon. 
one and his aſſigns, Nat. Br. 145. c. Reg. Orig. 


165. 6. for the aſſignee is in the place of the al- 
_ tignor, 


WAS. Aſſignee 


O* an agreement in writing to pay debt and After a- 


coſts, the coſts are not to be taxed as between greement. 


* ” 
IA. 
—c_ oo — 


4 — 
nt — — 


Huſband 
and wife, 


Covenant. 

Aſſignee ſhall have covenant without ſhewing the 
deed of covenant, for he may not have it, Irin. 36 
Eliz. B. R. but there, if the leſſee for years by 
Happel grant over his term, the aſſignee ſhall not 


have covenant, becauſe the aſſignor hath nothing 
in the land, but only an opel againſt the leſſor 


not to ouſt him. | | 
Aſſignee by word ſhall have covenant, 3 Rep, 
63. 4. for ſuch an aſhgnment is good. 
Aſſignee of aſſignee ſhall have covenant, 5 Rep. 
71. 6. and ſo in infinitum, as it ſeems, ſo long as 


the eſtate aſſigned continues, if the covenant go 


with the eſtate. | | 
Aſſignee of one coparcener ſhall have covenant 
againſt the other coparcener to acquit him of the 


ſuit, becauſe the covenant goes with the land. 5 


Rep. 18.a. 42 Ed. 3 3 HEE: 
Leſſor covenants to repair the houſe lett, the aſ- 


ſignee ſhall have covenant agaioſt him, becauſe this 


is annexed to the eſtate: So the huſband of the 


wife that is a termor, and a tenant per ſtatute mer. 


chant or ſtaple, and every one that comes to the 
land, 5 Rep. 17. to which the covenant is annexed. 
So in all caſes where it is annexed to the eſtate, 


| Nat. Br. 146. c. 48 Ed. 3. and not to the perſon 


otherwiſe than in relation to the land. 

Aſſignee of a reverhon ſhall have covenant as 
well as the leſſor ſhall have it, per 32 H. 8. e. 34 
but this is when it concerns the things demifed, and 
not collateral covenants, 5 Rep. 18. a. for in re- 


ſpect of reverſion of the thing let, he comes in 


room of the leſſor in privity of eſtate. | 
Aſſignee ſhall have covenant, upon covenant in 
law, 4 Rep. 80. b. g Elix. Dyer 257. pl. 13. 
where it goes with the eſtate. i 
Leſſee covenants with the leſſor and his heirs to 
repair the houſe, the aſſignee of the leſſor ſnall have 
covenant, Mich. ꝙ Jac. B. R. for it goes with the 


houſe. 


Leaſe for years to the huſband and wife, the feſ- 
ſor ouſts them, they may join in covenant, becauſe 
after the death of the huſband the fall have a a 

| 3 


Covenant. 


if he grant it not over, 47 Ed. 3 12. 7. 11. and 


ſo ſhe hath a poſlibility of intereſt. 

The commonalty of D. covenants with the 
mayor and commonalty of L. that they ſhall be 
quit of toll, Sc, in D. and after one burgeſs in 


D. takes toll of one in L. covenant lies for one 
corporation againſt another, 48 Ed 3. 17. /. 2. 


It may be brought by the mayor and commonalty 


of one corporation againſt the mayor and com- 
monalty of the other corporation. 

Executor ſhall have covenant for covenant made 
to his teſtator for a perſonal thing, for the perſonal 
eſtate is his to the uſe of the teſtator's will. Nat. 
Br. 143. d. & Regiſt. 165. b. x. Note; De con- 
ventiout pro executoribus non invenitur breve in Re- 
gift. ſed pro affignatis, tamen poteſt fieri pro cæccu- 
toribus tam bene quam pro aſfſignatis, nam eadem f 
ratio de utriſque. | | 

A. leaſes to B. for life for 12 years, and B. dies 
within the 12 years, the executors of B. ſhall have 
it until 12 years, &c. B. dies, 4. ouſts the execu- 
tors within 12 years, they ſhall have covenant. 19 
Ed. 3. Covenant 24. Es 
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Cor poras 
tion, 


E xecutor. 


Executor of an executor ſhall have covenant by Fxerutsr 


the common law. 19 Ed. 3. Covenant 24. Com. of gn exe- 


290. Lib. Intra. 134. C. ſect. 1. and ſo forwards, cer, 


for the right dies not. 


The heir ſhall have covenant, if the deed be Hey. 


made to him and his heirs, Naz. Br. 145. c. 15 


Eliz. Dyer 338. pl. 39. but this was to infeoff 
him and his heirs: So that this holds not generally, 
but where the heir is intereſted in the covenant. 

A. infeoffs B. in fee, rendering for 8 years one 
roſe, and afterwards 20 roſes, B. dies, his heir 
within age, the lord recovers the land by reaſon of 
colluſion, the heir at full age ſhall have covenant, 
8 Ed. 3. Covenant 7. in reſpect of his privity to 
the covenant. 


A. covenants with B. and C. and their heirs, and Joint te- 
eorum utrigqur, to make an eſtate to the heir of him nant. f 


which firſt dies (being parcener) the heir of _ 


. PEROT OPIN — 


Le ee. 


Recuſant. 


Covenant. 


ſhall have covenant ſole, 16 Elia. Dyer 3 38. kl. 
viz. of him that firſt dies. 
When any of the covenantees ſhall have ſeveral 


| . or eſtates, and the covenant is made with 


them & cum euoliber corum, they ſhall have ſeveral 
covenants, otherways not, 5 Kep. 22. a. in reſpect 


of their ſeveral intereſts. 


Leflee for years by deed poll is ouſted by the 


Teffor, he ſhall have covenant, Nat. Br. 145. J. 


21 Ed. 4. 30. pl. 25. for the leaſe implies a cove- 


| nant to enjoy during the term. 


But if a ftranger ouſts him without title, he ſpall 
not have covenant, Naz. Br. 145.1. 22 H. 6 52, 


pl. 56. But if he had a coloutable title and ouſls 


him, queere. 

Although it be by verdict, 4 Rep. 80. b. for the 
verdict may not be according to law. Q. 

And although the leſſor warrant to him during 
the term, 26 H. 8. 3. l. 11. for the warranty is 


not ſo general; but if he warrant it againſt all 
other men. 2. 


But if a ſtranger that hath title ouſt him, then it 


lies, Naz. Br. 145. 32 H. 6. 32. pl. 27. for that 


proves he had no power to let. 
But leſſee for lite ſhall not have covenant upon 


ſuch ouſting, for this cannot deveſt him of the free- 
hold, 26 H. 8. 16. Covenant 10. Nat Br. 145. 


m. if in the covenant it be not expreſſed. 
But 13 Ed. 3. Fines 165. if a leaſe be to 4. 


without impeachment of waſte, and waſte be 


brought againſt him, J. ſhall have covenant; for 


the leaſe implies a covenant, that he ſhall not be 
| ſued for waſte. 


Tenant for life ſhall not have the benefit of war- 
ranty, if he be not in poſſeſiion, 26 H. 8. 1 pl. II. 
vi. at the time of the warranty. 

Leſſee for years ſhall have covenant upon a de- 
miſe and grant, 4 Rep. 80. 6, and 5 Rep. 17. 4. 
that is, if the leaſe runs, that leſſor doth demiſe 
and grant. 

Recuſant ſhall not have an action of covenant for 


any thing ſeized into the king's hands. Stat, 1 Fac. 


4 c. Fo 


ſtatute looks at the eſtate, 


Covenant. 


e. 6. by virtue of the leſſor's recuſancy ; for the 


common law takes no notice of recuſancy. 


(C) ainſt whom it lies. 


Dminiſtrator, 1 1E z. e ' 1. 9 Rep. 40. a. Admini- 


upon a covenant made by the inteſtate. 


condition of the thing extends to a thing in He, 


parcel of the demiſe. 5 Rep. 16. a. & fol. 24. 


This extends to him that comes to the demiſe 
any way, 5 Rep. 17. 6. wiz. any legal way; but 
quere, if the leſſee be ouſted by one who hath no 
intereſt. | 

So if the covenant extends to a thing to be new- 
ly made, if it ſhall be made upon the demiſed Jand, 
the aſſignee ſhall be bound by expreſs covenant to 
the leſlor and his aſſignees. 5 Rep. 16. b. 25 H. 8. 


Br. Covenant 32. 


A. leaſes for years to B. and covenants to ſuffer 
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trator. 
Aſügnee of a termor, without naming how the AHgnee. 


him to enjoy; there the aſſignee of A. of the re- 


verſion is liable, though not named, ꝙ Ee Dyer 


255. % 4. for he comes in intereſt of eſtate in the 
room of 4. who covenanted, | | 

When the covenant extends to a thing which had 
not eſſence at the time of the demiſe, the aſſignee 
is not liable without naming him, 5 Rep. 16. b. as 
where the leſſee covenants to build a new houſe 
upon land let. 

When the demiſe is of a perſonal thing, the aſ- 
fignee is not liable by expreſs name, 5 Kep. 16, 17. 
becauſe the covenant goes to the perſon and not to 
the eſtate. | = 

If the demiſe be of land and a perſonal thing, 


the aſſignee is not bound by expreſs name for the 
perſonalty, for there can be no privity between the 


leſſor and aſſignee, 5 Rep. 16, & 17. but for the 
realty he ſhall be bound. * 


The ſtatute of 32 H. 8. c. 34. extends to cove- 
nants, which touch the thing demiſed, and not to 


collateral covenants which concern it not, for the 


— 


It 
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£ xecutor. 


Feme 


covert. 


Heir. 


Infant. 


pl. 4. 47 Ed. 3. 22> 48 £4. 3. 2. pd. 4. 9 Elia. 


the teſtator, and come in his ſtead. 


huſband covenants to make aſſurance for the rent; 


elſe the leſſee is without remedy. 


= 3. 130. pl. 71. as well as if broken by himſelf. 
pl. 69. 32 H. 6. 32. p. 27. for then the law will 
- ſhall be bound. 


_ apprentice per common law, but by cuſtom of 
| London he may. 21 Ed. 4. 6. pl. 17. 


It lies againſt executors, Reg. Orig. 165. B. 
Nat. Br. 145. b. and this is although they be not 
named, 28 H. 8. Dyer 14. pl. 69. 45 Ed. z. 17. 


Dyer 255. pl. 4. for they repreſent the perſon of 


But all the executors ought to be named, 47 Ed. 
3. 23. pl. 20. in the writ and declaration. h 
A leaſe is made to the huſband and wife, the 


this binds not the wife, becauſe it is collateral, 45 
Ed. 3.11. 4. 7. for the leflor hath remedy for 
the rent without ſuch aſſurance. 

But if they covenant, that they will not aſſign 
without his conſent; there the wife is bound, if 
the huſband die, 18 H. 8. Dyer 13. p/. 66. for 


Heir ſhall be bound by covenant of his anceſtor 
if he be named, Reg. Orig. 165. b. elſe not. 
And altho' it be broken by his anceſtor, 4 Ea. 
But not if he be not named, 28 H 8. Dyer 14. 
intend only, that the executor or adminiſtrator 
Infant cannot be bound by his covenant to be an 
But then he ſhall be of the age of 14 years, 21 


H. 6. 31. which ate accounted years of diſcretion, 
to diftinguth what may be for his benefit, aud 


What not. 


But an infant of 12 years ſhall be bound by bis 


covenant to ſerve in huſtandry, Naz. Br. 168. 4. 


7H. 4.5.4. 29. 9 H. 6. 10. pl. 29. 21 H. b. 
34. for „ is for the good of the common- 


wealth, and the knowledge and maintenance of it 


are much favoured in law. 
But if he be within 12 years he ſhall not be 


: bound, 2 H. 4.18. pl. 7. 20 Ed. 3.27. pl. 20. 


4: *. 3+ 37- Pl. 1. for under choſe PO he . - 
ee 


deed uncapable of learning the art, by reaſon of 
diſability of body and underſtanding alſo. 
Leſſee covenants to leave the houſe in good cafe, Lr//ee, 
it lies not againſt him till the end of the term. Naz. 
Br. 145. 4. 12 Bd. 2, Covenant 2. 
Bur if the covenant be /uſtentare & reparare, it 
lies preſently, 45 Eliz. Dyer 324. pl. 34. and 
whenſoever it ſhall be out of repair, = the 
term. 
So if he covenants to leave the timber in good 
plight, this is void for the impolubility. 5 Rep. 21. 
a, 7 Rep. 15. a. 
For if the trees are thrown down by 3 it 
lies not, 40 Ed. 3. 6. a. 1 Rep. 98. a. for this 
could not be prevented. 8 | 
But if the houſe be waſted by enemies or tem- 
peſt, he ought to repair by reaſon of the covenant, 
or build it, 40 Eg. 3. 6. a. Dogt. & Stud. 66. C. 
29 H. 8. Dyer 33. pl. 10. if there be an expreſs 
covenant to do it. 
Leſſor is bound by expreſs covenant or covenants Leher. 
in law. 
It lies againſt a leſſor if he ouſts his termor, Nat. 
Br. 145. J. 21 Ed. 4. 30. pl. 25. 9 Rep. 80. a. 
32 H. 6, 32. pl. 27. without cauſe, and during the 
term. 
A parſon leaſes his glebe, and refigns during the Parſon, 
term, covenant lies againſt him, becauſe it is his 
own act and wrong, 21 H. 4. 3. and the ſucceſſor 
may avoid the leaſe. 
If one become pledge for another to perform Plaage. 
ſach a covenant, the action lies againſt the pledge, 
Nat, Br. 146. 2. for he is in the place of the 
principal. ſe 
But then he ought to clas him as princip A 
39 Ed. 3. 9. pl. 14. 
Or ſhew that the principal is not ſufficient. 40 
Ed. 3.5. Covenant 16. 
It lies againſt him that ſhould make a ded, 
Nat. Br. 146. f. that kom to do it, and does 
It not, 


(D) Re 
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in ſocage. 


Termor. 


G IF: an 


. ſuffer him quietly to hold the ſame, witHKout trouble 


- Covenant. 


(D) For what things it lies. 


Uardian in ſocage grants the cuſtody of the 
ward to 4. who covenants to render an ac- 


count to the heir at full age, covenant lieth for not 
doing of it, Reg. Orig. 165. 6. Nat. Br. 145. b. 
for the guardian. 2. Whether account lies not for 


the heir. | , 
Covenant lies againſt him that doth not accord. 


| ivg to his covenant by deed, Nat. Br. 145. a, 


that is, doth not perform the whole covenant. 
But if it be not by deed, it lies not, Reg. Orig. 


165. 3. Nat. Br. 14 5. a. & g. 7 Rich. 2. Dead 


160. Nat. Br. 168. f. 14 H. 4. 26. but an ac- 


tion upon the caſe upon the a um ſit. | 


Unleſs it be in London by cuſtom, Nat. Br. 146, 


a. 22 Ed. 4. 2. pl. 6. Vavifor. 27 H. 6. 1. 


Covenant 11. 


A. gives a mill to B. &c. and that with a pro- 


viſo, quod nec ego, nec hæredes mei conſtruemur mo- 


lendinum in, Qc. Covenant lies againſt the heir, 


if he or his father erect a mill there, 4 Ea. 2. 130, 
pl. 71. for the heir is bound by his father's co- 
venant. | 


A. termor deviſeth the term by will to his wife 
during her widowhood, the remainder to C. and 
dies, the leſſor ſells the fee of the wife, and cove- 
nants that he would diſcharge all former titles, Oc. 
ſhe marries C. in the mean time, covenant lies 
againſt the bargainor by the baron & feme, if C.co 


. ouſt them during the term; for it was his own folly 


to make ſuch a fale and covenant. 10 Rep. 51. 
A. leaſcs to B. for years, if C. lives ſo long, and 
covenants that he had power to do it, C. being dead 
at the time, covenant lies, if / had not a good 
eſtate in it, ꝙ Rep. 60. though C. was dead; for if 
he had no good eſtate, he had no power to let, and 


ſo his covenant implied in law is broken. 


A. leaſes to B. for years lands in which C. had a 
copybold eſtate, and covenants that the leſſor (hall 


either 


either of the leſſor or any other. B. enters, C. 


ouſts him, covenant lies not, becauſe all the ſequel 


depends upon this word (ſuffer), the which extends 
only to the leſſor, and his executors and aſſigns, 
g Elis. Dyer 255. pl. 4. and not to the copyhol- 
der, who hath a diſtinct intereſt from the leſſor. 
Leſſor covenants that the leſſee ſhall quietly and 
peaceably have, &c. without the diſturbance or 
hindrance of the leſſor, the leſſor ſues the leſſee in 
Chancery, and ſuppoſes that the leaſe was only made 


to try a title, an action of covenant lies not for ſuch 


breach, Trin. 11 Fac. C. B. Rot. 384. for this 
was but a leaſe in truſt-only for the benefit of the 
leſſor, and not of the leſſee. | 
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Leſſee by deed poll ſhall have a covenant againſt Leſee. 


the leſſor, if he ouſts him, Nat. Br. 145. l. 35 H. 


8. Dyer 5 7. pl. 24. for the action ariſeth upon the 


covenant of the leſſor, which may be by deed poll. 


Leſſee for years ſhall have covenant upon a de- 
miſe and grant, 4 Rep. 80. 6. wiz. upon the 
vords demiſe and grant in the leaſe, for they im- 
ply a covenant. | 


Leaſe for years with warranty, the leſſee ouſted 
ſhall have covenant, 26 H. 8. 3. pl. 13. by all, 


9 Eliz, Dyer 257. fl. 13. for the warranty im- 
plieth a covenant for quiet enjoying. | | 

A. covenants to ſerve B. for years, and dies, no 
action lies, guia mors omnia ſolvit, 48 Ed. 3. 2. b. 
pl. 4. Finchden. 

Hill. 33 Eliz. B. R. Wilſon and Mapes, A par- 
ſon leaſes his rectory, and covenants to ſave harm- 
leſs the leſſee, concerning the lands and profits for 
one year againſt Blunt; Blunt enters within the 
year; covenant lies, becauſe it is expreſſed againſt 
a certain perſon. Quære, If it had been general. 

Leſſee covenants that he will not aſſign his term 


over, by which it may come to D. the leſſee aſſigns 


It to X. Per curiam, covenant lies, for he hath put 
the power out of him, Jr. 13 Fac. C. B. and it 
may come to D. whether he will or no. 
Of a fine levied of rent, a writ of covenant lies, 
22 Ed. 4. 2. pl. 6. | | 


(E) Bar 
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Accord. 


Diflurb- 


ance. 


Perform- | 


g ν ce. 


Releaſe. 


of his own wrong. 


Covenant, 


(E) Bar in covenant. 


HE N a certain duty accrues by the core- 


VV rant at the time of the making of it, an 
accord with ſatisfaction is no plea, 6 Xep. 44. a. 


for ſuch an accord cannot diſcharge the duty. But 


| a. releaſe may be pleaded in bar 


But where no certain duty accrues until the ſub- 
ſequent act or wrong, there accord with ſatisfaction 
is a good plea, 6 Rep. 44. for he may malte ſatiſ- 
faction for the wrong by the agreement of the co- 


venantee. | 


- A. covenants to gather the rents in D. and he 
pleads, that he was interrupted by the plaintiff, 
and ſo could not do it; this is a good bar, 13 H. 7. 
34- Pd. 2, for the plaintiff ſhall not take advantage 


Leſſee covenants to ſurrender before the term 


ends, and a ſtranger that hath right enters upon the 


leſſee, this is a diſcharge, becauſe the leſſee is dil. 
abled by an act in law. Hill. 41 Eliz. C. B. 43 
ad. z. 48. 5 

, Performance generally a good plea. 6 H. 4.5. 
Pt. 34. 

In a covenant upon a demiſe by indenture, and 
ap eviction vy a ſtranger by a higher title, it is no 
bar to traverſe the poſſeſſion of the plaintiff without 
particular cauſe, ſhewing how the other had title, 


_ becauſe it is by indenture, Trin. 3 Jac. B. R. 


Stile ver. Hearing, which is a general e/oppel with 


out ſhewing of ſpecial matter to avoid it. 


A. covenants to make a good eſtate in copy hold 
land to B. before Eaſter, during the life of C. it is 
no plea to ſay, that it was ſurrendered to the lord 


by his procurement to the uſe of C. if he ſhews not 
that he was admitted; for nothing veſts in him to 


Whoſe uſe it is till admittance, Mich. 15 Jac. 
B. R. Stiles ver. Smith, and ſo the lord was not 
diſabled to perform the covenant. 

Releaſe is no bar before the covenant is broken, 
Vix. generally. 4 Rep. 71. 5 Eliz. Dyer 17 


24.2. 1 Rep. 99. a, 


©” my Ss Aa _ —— Te „ 


HD $* my wo. 


Damages. 


If it be not by expreſs words, 5 Rep. 71. g. 35 
H. 8. Dyer 157. pl. 24. Joan: for ſo the cove- 
nant may be releaſed. 


5 Damages. : 


HE party ſhall recover coſts where he reco- 


vers damages. Stat. 6 E. 1. c. 1. 


Upon demurrer adjudged inſufficient, or verdict 


upon any iſſue for pleintif or demandant, where 
the defendant or tenant, or plaintiff in replevin, has 
pleaded ſeveral matters by leave of court, coſts to 
be given, unleſs the judge who tried the iſſue cer- 
tiles, that they had a probable cauſe to plead ſuch 
matter. Stat. 4& 5 A. c. 16. $4, 5 

In actions perſonal (not being for irle or intereſt 
of lands, nor concerning the freehold or inhetritance 
of lands, nor for battery) if the judge don't certify 


that the debt or damages amount to 405. the plain 


tiff to have no more coſts than the debt or damages, 
but leſs at the judges diſcretions. Stat. 43 Elix. 
c. 6. F 2. 

In ſlander, if the jury aſſeſs the damages under 
40s. the plaintiff to have no more colts than da 
mages. Sat. 21 F. 1. c. 16. 4 6. 


Coſts de increments not to be allowed in ſlander, 


though defendant-plead a ſpecial juſtification. Rep. 
& Ca. in Pratt. 22. 

In an action for words and ſpecial damages 
found, full coſts allowed. id. 137. 


In all actions of treſpaſs, aſſault and battery, and 


other perſonal actions, wherein the judge at the 


trial ſhall not find and certify under- his hand upon 


the back of the record, that an aſſault and battery 
was ſufficiently proved, or-that-the freehold or title 
of the land mentioned in the declaration was chiefly 
in queſtion, the plaintiff, if the jury find the da- 
mages to be under 4.05. ſhall not recover more coſts 
than damages; and if more coſts be awarded, the 
jadgment ſhall be void, and the defendant may 
have his action againſt the plaintiff for ſuch vexa- 
tious ſuit in any of the courts at W:fiminfier. Stat. 
e +1908 E: 
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Damages. 


The opinion of the tavelye judges upon the above 
clauſe, delivered at S Inn iz Trinity 
Term 23 Car. 2. 


Actions of debt are not wickin the above 
| 3 

2. Nor actions upon the cafe far aſſumpſit, nor 
other perſonal ations, except for aſſault and bat- 
tery, or voluntary treſpaſs, where the title comes 
not in queſtion. 

3. The judge is bound to certify in aſſault and 
battery, where the jury finds damages to 10-5. or 
leſs, that the battery is ſufficiently proved, otherwiſe 
the plaintiff to have no more coſts than damages. 

T6 4. If defendant pleads % aſſault demeſne, and 
the jury find it ad damaum querentis, the certificate 

muſt be, that the jury find by the defendant's plea; 

that the battery is admitted and ſufficiently proved. 

5. If an aſſault be proved, and no battery, there 
needs no certificate. 

6. The certificate (where requiſite) muſt be in- 
dorſed on the panel with the judge's hard to it, im- 
mediately after the trial, and it is to be that the 
battery is fully proved. 

7. The clauſe extends only where damages are 
to be recovered, and not in debt. 

8. In nQions for's common, a way, a nuſance, 

lights, water courſes, &c, the judges may certify, 
becauſe the freehold may come in queſtion, tho' it 
be not mentioned in the declaration. 

9. The clauſe extends not to judgments by de. 
fault, or writs of inquiry of damages. 

Tu he clauſe 22 C23 C. 2. c. 9. F 136. {antea) 
and all proviſions by ary law in force for prevent. 
ing frivolous and vexatious ſuits in the courts at 
Meſtminſter, to extend to ſuch ſuits in the great ſeſ- 
ſions of Wules, the great ſeſſions in Che/hire, the 
Common Pleas in Lancaſhire, and the court of 
pleas in Durham. Stat. 11& 12 W. 3. c. 9. F1- 

In treſpaſs, if it appeared at the trial, and be cer. 
tified by the judge, that the treſpaſs was wilful and 
malicious, the plaintiff ſhall recover full coſts, Sal. 
gl. z. e. 11. It 


If defendant or tenant, or any other bound by 
judgment, ſue before execution, any writ of error 
in delay of execution; if the judgment be affirmed, 
or writ of error be diſcontinued in default of the 
party, or the perſon that ſues the writ of error be 
nonſuited, the perſon againſt whom the writ of 


error is ſued, ſhall recover coſts and damages for 


his delay, at the diſcretion of the juſtice before 


whom the writ of error is ſued. Stat. 3 H. 7. 


b. 10:19: N. . 0 

In treſpaſs for break ing and opening doors, and 
breaking and ſpoiling locks and bolts, and for beat- 
ing and-wounding the plaintiff, no colts de incre- 
nento to be allowed, becauſe it is a treſpaſs againſt 


the freehold, and an aſſault and battery joined, and 


the judge had not certified. Rep. & Ca. Prac. 24. 

In treſpaſs for an injury done to a perſonal chat- 
tel, where no freehold can come in queſtion, the 
plaintiff to have full coſts, tho' the damages found 


be under 40s. and there is no occaſion for the 


judge to certify. 1674.. p. 24, 49, 99. 

But where the freehold might come in queſtion, 
a judge's certificate is neceſlary, to intitle the plain- 
tiff to full colts. Bid. 86 

In treſpaſs the jury gave 33. 44. damages, and 
405. colts, and the prothonotary allowed 6s 8 4. 
for the capiatur fine ; the jury is not bound by the 
ſtatute, and the prothonotary, by 5 & 6 *. & 
M. c. 12. is to allow the plaintiff the capiatur fine 
in increaſe of coſts. 7% 44. 

In treſpaſs for an ailault, and tearing and ſpoiling 
the plaintiff's clothes with which he was then 
cloathed, a verdict for plaintiff, 1 4. damages, and 
405. coſts given by the jury, he ſhall have full coſts, 


\ tho" no certificate was given by the judge, for it is 


not an action of aſſault and battery within the „t. 
22 & 23 Car. 2. c. 2. for the tearing and ſpoiling 
the plaintiff 's clothes, which is joined with it, is 
founded on an injury to his property, and the ver- 

dict is general for the plaintiff. big. 108. 
In treſpaſs guare clauſum fregit, and for break- 
ing a door, the plaintiff laid ſpecial damage in the 
| declara- 
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| Hu and. 


Debt. 


declaration; the 3 was found for the 
defendant, and the reſt for the plaintiff, - and da- 
mages 5 5. ' plaintiff -to have no more coſts than 
damage, becauſe the ſpecial matter was found for 
the defendant, - and the reſt of the treſpaſs was 
_ againſt the freehold, of which a certificate was ne- 
N bid. 117. | 


Debt. . 
(A) In what court it lies. 


N; the county court. Nat. Br. 119, g. Reg, 
Orig. 139. a. 

In Pyepowwaders, but by the 17 Edu. 4. cap. 2. 

the plaintiff or his attorney, ought to ſwear it was 


in the fair, and within the juriſdiction, Sat. 1 Rich. 
3. c. 6. and if he refuſe, the defendant ſhall 20 


quit by the ſtatute; for it appears not that the 
court had juriſdiction to hold plea. 

In Chancery, for a perſon privileged debt lies, 
for the Chancery to ſome * is a court of lay 


as well as of equity. 


In the Exchequer, by quo minus, 8 Rep. 68. a. 
bat then the plaintiff muſt make himſelf an ac- 
countant to the king. 

In Cam. Ban. Nat. Br. 119. g. 

Debt lies not for a popular action, or upon a 
penal law, but in one of the four courts of records 
at Weſtminſter, per ſtatur. 18 Eliz. cap. 5. 6 
Rep. for thoſe courts are ſitteſt to 9 ſtatutes, 
and not inferior courts. | 


(B) Mo ſhall have it. 


4 Ts bound to the huſband and wife, the huſ- 
baiid alone ſhall have the action, 3 Hen. 6. 


37+, tt. IF +: — Rich. 2. Bre. 637. in bis on 


name gulvy if he will. 


Or in both their names, 39 Ede. 3. 5 pl. 19. 
43 Edu, 3. Ie pl zi. 3 Hen. 6. 37. f. 35 


12 Rick. 2... 16 Edu. 4. 8, for the 
huſtand may intereſt hi wife in tne debt. 


H uſband 


he 
la- 
an 
for 
vas 
ne- 


Was 


- the 


lies, 
law 


Debt. 
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Yuſband and wife aſſign auditors to receive a Hu/tand 
debt due to the wife dum ſola fuit ; ànd brought and . 


debt for the arrearages in both their names, and 
good; becauſe the wife was the cauſe of the ac- 
tion, 16 Edo. 4. 8. pl. 4. becauſe the debt was 
due to her dum ſola. 

Huſband and wife teaſe for years lands of the 


wife, rendering rent, the huſband dies and the ſe - 
cond huſband brought debt, and good, 28 Ezw. 3. 


90. l. 4. for the law creates a privity in him. 

A woman leaſes at will rendering rent, and takes 
a huſband, the rent is behind, they join in debt, 
and good, 5 Rep. 10. for the marriage ſhall not 
determine her will ſo as to extinguiſh the debt. 


A woman ſhall not have an action againſt her 


huſband, although ſhe is executrix, 8 Edw. 3. 


330. ol. 48. for ſhe cannot ſue herſelf, and the 


huſband and wife are but one perſon'in law. 

A. is bound to the huſband and wife, and they 
are divorced cauſa pre- gg and they brought 
debt in both their names, No. Lib. Intra. 121. ſe. 


5. for the divorce makes we marriage void ab ini- 


tio, and ſo the obligation is void, and therefore the 
action ſeems not well brought. 

B. had a reQory in right of his wife for years, 
and they both joined in debt upon the ſtatute of 


2 Edav. 6. for not ſetting forth of tithes, Hill. 39 
Eliz. B. R. Rot. 6G9. and good; for the action 


is grounded by reaſon of the wife. 

Leaſe for years rendering rent by the huſband 
and wife, huſband may have debt in his own name, 
7 Edav. 4. 5. pl. 16. for the rent belongs to him. 

The ſame law is, if the reverſion be aſſigned to 
the huſband and wife, altho' the huſband count as 
aſſignee, Trin. 19 Fac. B. R. Vyat's caſe. Quære, 
Whether in both caſes the action may not be 
brought in both their names. | 

Huſband and wife ſold the land of the wife, the 
buſband alone ſhall have debt, 48 Edo. 3. 18. pl. 
for the money only belongs to him. 


3 HFuſband 


Clerk of 


the peace. 


Debt. 


Huſband and wife recover damages, the huſband 
alone ſhall have debt for them, 16 Hen. 6. Bre, 


939. for the huſband ſhall have them. 


A woman tenant in dower of rent takes a huf. 


band and dies, the huſband ſhall have debt for the 


arr<arages during the coverture, Nat. B. R. 121, 
c. 14 Hen. 6. 26. 4. 10 Hep. 6. 11. 22 Hes. 


6. 25. 26 Edu. 3. 64. for the rent was due to 


him. 
And by 32 Hen. 8. cap. 37. the buſband ſhall 


have debt for the arrearages before the coverture, 


5 Rep. 5. a. elſe the rent would be loſt. 
Annuity to the wife that takes a huſband, arrear- 
ages incur, the wife dies, the huſband. ſhall have 


debt, becauſe it is more than a thing in action, 


Hill. 29 Eliz. C. B. St, Legers, for it is a duty 


| incurred. 


But if it be but for a thing in action before the 


coverture, as an obligation, the huſband ſhall not 


have it, Nat. Pr. 121. c. 39 Hen. 6. 26. pl. 38. 


| becauſe of the incertainty, whether it were due to 


the wife, or not. 

But during the coverture the huſband may re- 
leaſe it, 17 Edw. 3. 66. pl. 78. Hill. for that 
paſſeth nothing but by way of extinguiſhment of 


his right, if he have any. 


Huſband makes his wife executrix, which takes 
a buſband, and makes him executor, and dies; the 
huſband brought debt for the debt to the former 
huſband, and good, 4 Hen. 6. 31. for now it 15 
become due to him as executor of an executor, 

It lies in the name of the clerk of the peace for 
the hundred againſt the village, where default 1s 
made in hue and cry, by 27 Eliz. cap. 13. be- 
cauſe thereby the hundred becomes liable to pay 
the money robbed. 

Debt lies by a conuſee of a ſtatute or recogni- 
zance, Nat. Br. 122. d. 11 Hen. 6. 49 pl.. 7. 
36 Hen. 6. 2. pl. 2. 39 Hen. 6. 3. pl. 5. 22 
Elix. Dyer 369. pl. 5 2. 13 Rich. 2. Breve 649. 
upon the ſtatute or recognizance. | 


Executor 


xecutor 


cutor in the eye of the law. 


Exzecator Mell bars dibe for u debt. due to the Eaves 


teſtator, 11 Hen. 6. 7. for he is in place of the te- 
ſtator. CEE | hh 
Executor of an executor ſhall have debt, 25 
Edw. 3.c. 5. Q fic in infinitum, as it ſeems. 
Executor ſhall not have debt before probat of 
the teſtament, 7 Hen. 4. 18. 5 Rep. 28. a. Com. 
278, Perkins 193. for before that he is not exe- 
But if (pendente brews) the teſtament be proved, 
it ſufficeth, Paſch. 43 Eliz. C. B. for that relates 


to the death of the teſtator, and fo iacludes the 


time of action. | | | 

Rent ſervices granted to the huſhand and wife 
for life, the huſhand dies, the wife ſhall have the 
arrearages that did accrue in the life of the huſ- 
band, and debt for them after the eſtate ended, 29 
Edw. 3. 49. fl. 19. for here is a ſurviving eſtate 
in the wife. 
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tor. 


F. (e. 


Grantee of a reverſion ſhall not have debt for Grantee of 


rent upon a leaſe for years before attornment, Nat. , ,,qo,y- 


Br. 121. . for before attornment the reverſion ſion. 


paſſed not. 


But a deviſee ſhall have it, Nat. Br, 121. n. 


Mich. 14 Fac. B. R. Bailiffs and burgeſſes caſe of 
I;fpich ; for there it paſſeth by the will. 
So bargainee ſhall have it, 3 Rep. 24. a. for it 
paſſeth by inrollment of the deed. 5 
A. is bound to B. and his heirs, B. dies, his 


heirs ſhall not have debt, Nat. B. R. 120. i. but 


the executors; but contrary where 4. binds him- 
ſelf and his heirs to B. | | 

But if a penalty be granted to one and his heirs, 
then the heir ſhall have debt, Naz. Br. 120 n. 
It Hen. 4. 84. 28 Hen. 8. Dyer 24. pl. 149. 
for that is a preſent duty wherein the heir hath in- 


tereſt, | 
| Cuſtom, that the heir ſhall have principal chat- 


tels, Sc. he ſhall have debt for them. 30 Edw, 
3. 2. pl. 9. 39 Edw. 3. 6. pl. 24. & fol. . pl. 
by: : e | 


Vor. II. H Leſſor 
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Ordinary. 


Parſon. 
Phy/ician, 


Riabbery. 


Debt, 
Leſſor ſhall have debt for rent reſerved upon a 
leaſe at will, 5 Rep. 10, 15. by reaſon of the pri- 
vity of the contract betwixt the leſſor and the 
leflee: + * | | | 
And ſo for a leaſe for years. 7 Rich. 2. 
\ Tenants in common make a leaſe rendering 


rent, they ought to join, Lit. 72. in the action, in 


reſpect of their joining in the leaſe, and ſo a joint 
intereſt paſſed. 

The ordinary ſhall not have debt, becauſe he 
hath not abſolute intereſt in the things of the inte- 
ſlate, 9 Rep. 33. Nat. Br. 120. d. but hath it 


only to derive it to others to whom the law direds, 


A parſon ſhall have debt for not ſetting out of 
tithes, by the fat. 2 Ea, 6. cap. 13. and recover 
treble damages. | | 

A phyſician ſhall have debt for phyſick and 
diet, Lib. Intra. 187. b. ſect. 1. upon a quantum 
meruit, if there be no ſpecial contract. 

The party robbed ſhall have an action againſt 


the hundred, per for. 27 Elix. cap. 13. 


Steward. 


But he ought to bring bis action within the year 
after the roberry done. bid. 

Steward of a court retained by word for ſuch a 
ſym per annum, ſhall have debt for his ſalary. 8 


Eli. Dyer 248 pl. 79. 4 Rep. 30. 4. 


Serwant. 


ducce ion. 


Servant ſhall have debt for his ſalary, 11 Hen. 
6. 10. pl. 20. upon the contract which created a 
duty. [i | 

One retained in Exg/and to do ſervice beyond 


the fea, ſhajl have debt in Erg/and where the re- 


tainer was, Nat Br. 120. e. and not where the 
ſervice is done, becauſe it is beyond the ſea ; aliter 
quæœre. | 5 8 
Servant retained by a corporation without deed, 
ſhall not have debt for his ſalary, 4 Hen. 7. b. 
Cm. 91. 5 for ſuch a retairer is null in law, and 
the lervant could not have been compelled to 
ſerve. | | | 
One ſole corporation ſhall not have a perſonal 
thing in ſucceſſion, 4 Rep. 6g. a. 19 en. G. ++ 
4 #' 


Debt. 
. 92. 20 Ed. 4. 2. for perſonal things ceaſe 
with the perſon. | CR 
Unleſs the cuſtom will warrant it. 4 Rep. 65. a, 
But a corporation aggregate ſhall have an action 
for a perſonal thing in ſucceſſion, 4 Rep. 65. a, 
20 Faw. 4. 2. | | | | 
If I ſell a horſe, and earneſt is given, or day 
ſet, I ſhall have debt for the money, 14 Her. 8. 
19. Br. Contract 15. 3 Rep, 22. a. andthe loſing 
of the earneſt will not avoid the contract, as the 
yulgar opinion is. 


If I fell a manor, debt lieth for the money, and „ 


yet the vendee cannot enter before livery, 37 Hen. 
6. 8. p/. 18. upon the contract, for the vendee 
may force him to make livery. 


The ſheriff ſhall have debt for his fees, Trin. 14 Sheriff. | 5 


Jac. B. R. per flat. 28 Elix. cap. 14. for the law 
creates the duty, when he hath performed his 
ofice. 

If 4. gives money to B. to carry to C. yet C. 
ſhall have debt, count, Lib. Intra. 159. ſect. 1. for 
the delivery was for his benefit. . 

Outlawed perſons ſhall not have debt, 16 Edu. 
4. 7 Hen. 4. 1. pl. 6. nor other action; for he 
that will not obey the law, ought not to receive 
benefit by it. 5 | 


(C) Againſt whom it lies. 


F accountant be found in arrearages, debt lies 1 
againſt him; for here is a duty created by ad- ant. 


jadging him in arrear. : 


Debt at the common law lay againſt the commit- 4,77. 
tees of the ordinary ; but this was by the name of ftrater, 


executors, and only for goods which came to their 
pleſſion. 38 Ed. 3. 26. 42 Edw. 3.2. 9 
Rep. 39: b. Ee, 

But by Pat. 31 Edw. 3. c. 11. they are charge- 


I ible by the name of adminiſtrators, in the ſame 


manner as executors are, 38 Eaaw. 3. 2. fd. 3. 


a Eaw, 3. 2. 9 Rep. 39. vix. by ſhewing 
O. | | 
H 2 If 


Aer. 


Toint-te- 
want, 


Attorney. 


| Huſband. 


Debt. 


If an adminiſtrator waſte the goods, and after 


the adminiſtration is diſſolved and granted to ano. 
ther, debt lies againſt the former, 6 Rep. 18 & 19, 
for at the time of the waſting he was adminiſtra- 


tor, and chargeable. SEEK 

Termor aſfgns his term to another, the leſſor 
ſhall have debt againſt the aſſignee, 3 Rep. 25. b. 
foy by the aſſignment here is a privity created. 
If there be two joint tenants of a term, the one 


aſſigns to B. the other dies, debt lies for the rent 


againſt the aſſignee, and the executor of the dead, 
for rent after his death by ſurvivor ; for it ſhall be 
miſchievous to compel the leſſor to bring ſeveral 
actions for one thing. Mich. 14 Fac, B. R. Bailiff 


and Burgeſſes de Ipfevich's caſe. 


If an attorney ſuffer another to follow any mat- 
ter in his name, he forfeits 20/, and the party 
grieved ſhall have debt, per ar. 3 Fac. cap. 7. 
If the huſband give authority to his wife to 
make a contract, he ſhall be charged by the con- 
tract made by her; otherwife not, Nat. Br. 1 20. g. 


for ſuch authority makes it his own contract. 


Unleſs it be for apparel convenient for his wife, 
11 Hen. 6. 30. b. for that he is chargeable, though 
he gave her no authority to contract for it. 

But unleſs it be convenient, he ſhall not, 7 Eliz, 
Dyer 234. l. 17. that is, apparel neceſſary and 
fitting for her degree to wear. | 

The huſband alone ſhall be charged for arrea- 
rages of the rent ſervice in arrear in his time, Nat. 


Br. 121. c. Cote 125. Pl. 83. for the land of his 


wife after her death. | 
And ſo of a rent-charge, 4 Rep. 49. b. 26 Edu. 


3. 64. iſſuing out of his wife's land. 


But for an obligation made by the wife beſore 


coverture, he ſhall not be charged after the death 


of the wife, Na. Br. 121. c. 120. 49 Edw. 

3. 25.6, 20 Hen. 6. 22, for that is but a thing 

in action. | | 
Unleſs recovery be had upon it during the life 


of the wife, Nat. Br. 121. c. for by the recovery 


it becomes a duty. | 
TY | A vo- 


Debt. | 

A woman covert being a ſole merchant, may be 
ſued in London, by the cuſtom of the city without 
the huſband ; but not in C. B. 9g Ed. 4. 3. be- 
cauſe that law extends not out of the city. 

If A. and his wife covert, by the name of his 
wite ſole, are obliged, it lies not againſt the wife, 
becauſe it is a void obligation as to the wife, 14 
Hen, 4. 30 pl. 39. 

Huſband and wife are bound, the huſband a- 
lone ſhall be ſued, becauſe it is 'void againſt the 
wife, 43 Earv. 3. 10. pl. 31. 45 Ea. 3. 11. pl. 
7. 3 Hen. 4.1. pl. 4. but good as to the huſband. 

Debt lies againſt the huſband and wife for rent 
upon a leaſe made to the huſband and wife, 45 
Edw. 3. 11. pl. 7. in reſpect of the intereſt the 
wite may have in the term. 

So if it be covenanted or agreed that they double 
the rent, 45 Edw. 3. 11. fl. 7. for this, as it 
were a new rent reſerved, 
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Huſband 


and WIE, 


When a woman in debt takes a huſband they | 


both ſhall be ſued, 5 Rep. 36. a. 12 Hen. 4. pl. 1. 


Nat. Br. 120. f. for the marriage makes it both | 


their deeds. 

Debt lies againſt a conuſor of ſtatute merchant, 
ſtaple, or recognizance, Nat. Br. 122. d. 11 
Hen, 6. 40 pl. 7. 3 Rep. 15. 36 Hen. 6. 2. Pl. 
2. 22 Elix. Dyer 369. fl. 52. 39 Hen. 6. 3. 70. 
5. for here is a duty. _ 

Debt lies againſt an infant for tabling and appa- 
rel, 18 Edw. 4. 3. 4. for theſe are . for 
the ſupport of the infant, 

For rent upon a leaſe for years, 21 Her. 6. 31. 
b. upon the words Velding and Paying, which 
make it a duty. 

For an eſcape, if he be a gaoler, Dec. & Stud, 
147. b. for the ſum for which the priſoner was 
committed to him. 

For a thing due to one as executor. 


5 Reps 
27. b. 


Car %, r. | 


22 wy 


Debt lies againſt an executor although be be not F xecutor. 


bound, 45 Edw. 3. 17. pl. 4. becauſe he is in 
H 3 | place 


Debt. | 
| place of the teflator, who was bound, and hath the 
eſtate chargeable. 

Debt lies againſt executors of the ordinary, 
Which will not deliver the adminiſtration to ano. 
ther, Nat. Br. 120. d. Com. 280. a. to whom 
they belong. 

Debt hes againſt an executor of an heir, Lib. 
Intra. 172. c. ſ dt. 4. 18 Flix. Dyer 344. Pl. i. 
where the heir is bound. 

Againſt an executor of a ſheriff, for not return. 
ing a knight of the parliament duly elected, 23 
Hen. 6. cap. 15. for damages are to be recovered, 
with which the executor is 'chargeable, if he have 
aſſets. 


Debt againſt an executor of his own wrong, 


5 Rep. zo, 33, 34. for he bath made himſelf liable 
by mecdling with the eſtate, which was charge- 

able. 

Debt lies againſt an heir upon the obligation of 

his father, if he hath aſſets by deſcent, and be 

bound, Nor. Br. 120. c, &i, otherwiſe not. 


But if he alien the aſſets before the action 


brought, he ſhall not be charged, 5 Rep. 60. a. 
Regi/?. Orig. 140. a. 27 Eqdw. 3. 7. 5. 10 Hen. 
4. pl. 14. 19 Hen. 6. 46. pl. 95. 42 Edv. 3. 
10. pl. 12. 48 Eadw. 3. 32. pl. 22. for it was the 
laches of the party that brought his action no 
ſooner. 

Unleſs it be fraudulent to deceive creditors. 5 


Nep. 60. 


And if they be heirs in gavel- kind, they ſhall 
all be charged as one heir. 7 E/iz. 239. pl. 34. 
Dyer, Vid. the count, Lib. Intr. 290. d. 11 Edu. 
3. Debt 7 

But if al Alien but chi eldeſt, he ſhall be char- 
ged ſole, for he is chargeable i in refpect of his aſ- 
ſets. 

The count againſt an heir. Lib. Intra. 172. b, 
fe. 1. . £10:-126. >. 

The count needs not ſhew that he hath aſſets, 
for it ſhall be intended unleſs the . be ſhew- 
ed, 18 Elix. Dyer 340 pl. 2. 11 Hen. 6. 50 of 

« AN 


Debt. 
6. and if he have not, he may aur riens per de- 
cent. 
: For nothing by deſcent in fee-ſimple is a good 
bar by him, Lib. Intra. 172. b. /e@, 1. the day of 
the purchaſe of the writ. 

But debt lies not againſt an heir upon a ſtatute 
merchant, ſtaple or recognizance, becauſe he is 
not bound, 3 Rep. 15. a, but the lands are bound, 
and may be extended. - | 

Gaoler ſuffers an eſcape, his beit ſhall not go 
charged, 15 Elix. Dyer 322. pl. 25. for this is 

rſonal wrong, and only damages recoverable. 

Grardfather, father, and ſon, or father and his 
two ſons, or grandfather's two ſons, who have two 
ſons, the heir mediate ſhall be ſued in debt as well 
as if they were immediate heirs, 22 Dyer 368. fl. 
14. 7 Eliz. Dyer 239. pl. 39. that is, in cafe the 
keir immediare dies, for the heir mediate is bound 
by we word Heir. 

t one be robbed, he ſhall have debt opainſ the 
hooded; per 27 Eliz. cap. 13 
Debt lies 7 72 a leſſee 5 will for rent during 
the term Rep. 10. Pure, If he hold over. 


So againſt a leſſee for years. Nat. Br. 120. 6. - 


And this during the term. 4 Rep. x 

Or atter the term ended by effluxion of time, 3 
Pp. 23.6. for rent due during the term. 

ic hies not againſt tenant for life ſo long as his 


eſtate eonLibues, 4 Rep. 49 a. 11 Hen. 6. 14. fl.” 


4. viz, tor rent, for the land is charged. 

But yet by 32 en. 8. cap. 37. the executors of 
a leffor for life ſhall have debt during the eſtate for 
life, 4 Rep. which feems but reaſonable. 

Debt lies not gainſt the maſter upon the buying 
of the ſervant, ur lets it comes to his uſe or by his 
aſſent, D:4. & Stud. 137. a. for otherwiſe it 
might be miſchievous to the maſter. _ 


Debt lies againſt an ordinary when a. man dies Ordinary, 


inteſtate, 'N4z. Br. 120. d. 5 Rep. 83. 4. 9 Rep. 
39. 6. 1 K 7, 12. 9 Fdw. 4. 33. 18 Hen. 6. 
23. Com. 295, 8 EP. Dyer 247. if the goods 
come into the hands of the ordinary. hs 
H 4 The 


Hundred. 


Leſſee, 


Life. 


Maſter. 
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niſtration, yet debt lies againſt the ordinary; but 


Debt, 


The ordinary adminiſters, and then grants admi- 


it was ſaid, that ſuch adminiſtration ought to be 


alledged in the dioceſe of the ordinary, 12 Rich. 


2. Aaminifirator 21, elle it might be prejudicial 


to the creditors. 
But no debt lies againſt the ordinary after that 
he hath committed adminiſtration to another, 8 


Elix. Dyer 247. et. 73. vix. where he never ad- 


Receiver, 


miniſters, 
Debt lies againſt a receiver, which takes more 


than he ought, per 7 Ed. G. cap. 6. Lib. Intra, 


191. 6. . 1. Com. 201. for that ſhall be ac- 


counted as money borrowed only. 


Sheriff, 
Under- 
Heri. 


Debt upon an eſcape of one in execution upon 
an account, it lies per Meſim. 2. cap. 11. and as of 
the debtor, fer 1 Rich. 2. cap. 12. 

For not returning a knight of the parliament, 


per 23 Hen. 6. cap. 15. the count, Com. 118. Lib. 


Intra. 186. a. ſect. 1. 
A ſheriff takes an obligation for appearance of 


the defendant, which doth not appear ; yet debt 


lies not againſt the ſheriff by the plaintiff, Trix. 


Outlawed | 


perſin. 


Lent. 


Bailment, 


13 Fac. C. B. if he return a cep; but an action 
on the caſe lies, and the ſheriff may bring his 
action upon the bond. 

It lies againſt a perſon outlawed, Mich. 38 & 
39 Eliz. C. B. No. Intr. 248. a. 7 Hen. 6. 10. 
for another debt, or in another action. 8 


(D) For what things it lies. 


OR money lent to another, Nat. Br. 119. f 

this moſt properly. 
For a horſe lent till ſuch a day, and then to 
give 101 for bim, or the horſe: After the day 


debt lies for the one or the other, Nat. Br. 121. 
6. at the election of the plaintiff; but before the 


day or at it, it was in the defendant's election. 
Upon a delivery to redeliver, if it be not rede - 

22 28 Hen. 8. Dyer 22. pl. 135. 11 Hen. 
6. 39. 61 31. 4 Edi. 3. 9. pl. 7. akhou h the 

receipt be 4 not by deed. pon 


Upon a delivery to redeliver one to another, if 
it be not performed, 28 Hen. 8. Dyer 22. pl. 135. 
11 Hen. 6. 39. pl. 31. 42 Edw. 3. 9. pl. 7: 
Mich. 40, 41 Elix. C. B. 

But 6 Hen. 4. 8. pl. 3 2. if A. ought to pay an 


annuity in fee to B. and delivers money to C. to 


pay it to B. yet B. ſhall not have debt againſt C. 
for there is no truſt of privity between them. 

Leaſe for life of another, it lies not for the rent 
during the term, 4 Rep. 49. a. it lies by C:fuy 
ue VIE, 

But by fat. 32 Hen. 8. cap. 37. the executors 
or adminiſtrators ſhall have it during the eſtate for 
life. 4 Rep. 49. 4. Be: 

But after the eſtate ended it lies, 4 Rep. 49. a. 
for then there is no other remedy. 

So it is by the death of the leſſee, 4 Rep. 49. 4. 

Leaſe for years by a bailiff, the maſter ſhall have 
debt for the rent. Lib. Intr. 174. d. ſed. 3. _ 

A corporation made a leaſe for years rendering 
to P. 101. at Mich. or 20 days after; after ver- 
dict it was moved in arreſt of judgment, that they 
ſhewed not the deed; / non allocatur, becauſe it 
was after verdict, and fo the leaſe was found; 2. 
Good, although they had brought debt for the 
rent due for 6 years ended at Michae/mas to P. 


and rot 20 days aſter, for the rent was due at 


Michae/mas. Mich. 9 Jac. B. R. | 

Bargainee of a reverſion, in debt for rent, 
ought to ſhew in what court the deed was enrol- 
led, Mich. 9 Tac. B. R. Melly & Purley, by 
which the reverſion was granted; for the enroll- 
ment is traverſable, and muſt be punctually ſet 
forth, and the enrollment may be in divers places, 
for that the debt cannot take notice where. 

Debt lies for the agiſtment of cattle for ſo long 
time as they went in ſuch lands, Lib. Intra. 150. 
4. fact. 1. count, Lib. Intra, 15 1. a. ce. 1. but 

2 he mult ſhew the certainty of the time and 
um. | 


Upon partition betwixt two, one promiſeth the 


other 20/, for equality of partition, debt lies for 
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Contract. 


Agiſiment. 


Partition. 
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Rent upon 


a perſonal 
thing. 
Servant. 


C tewward, 


LV, endition. | 


Servant. 


Debt. 

it, Nat. Br. 122. h. 14 Edu. z. Debt 133. if it 
be not paid, for the promiſe upon the partition 
made is a duty, | 

If a perſonal thing be leaſed, rendering rent, 
debt lies for it, 3 Rep. 22. a. as a horſe, ſheep, or 
the like, the loan implies a duty upon the contract. 

A ſervant ſhall have debt for his falary, g Re. 
87. 3 Hen, 6.42. 11 Hen. 6. 48. although it be 
to do his ſervice beyond the ſea, Nat. Br. 120. e. 
Steward of a court_retained by word ſhall have 
debt, 8 Elix. Dyer 248. pl. 79. 4 Rep. 30. a. for 
his ſalary. 

1 _ for a horſe, debt lies for the money, 


4 Rep. 9 
If a = ko an obligation for a debt due by 


| contract, debt lies not upon the contract. Nat. Br. 


121. 1. 6 Rap. but upon the obligation; for by 
the taking of it the contract is gone. 

Becauſe the obligation drowns the contract, for | 
the obligation i tz of a higher nature. 

If I give authority to my bailiff or ſervant to 
buy for me, debt lies againſt me, Nat. Br. 120. g. 
Dea. & Stud. 137. 4 Otherwiſe not. 

And ſo if he bought it without command, if it 


come to the uſe of the maſter by his aſſent, Dod. 


& Stud. 137. a. 

And likewiſe if he bought it in his own name, 
and it comes to the uſe of the malter, it lies againſt 
his maſter. id. 

So if the bailiff which uſed to ſell, ſold a horſe 
for twelve buſhels of wheat, this is good, and the 


| maſter ſhall have debt, 27 Mixe, pl. 5. for it is ac- 
counted the maſter's ſale. | 


The ſervant ſells, the maſter agrees, this is the 
ſale of the maſter, and debt lies, 27 Hen. 8. 25. 
6. otherwiſe not, except he uſed to ſell ; for it is 
not incident to a ſervant, as a ſervant only, to buy 
or ſell for his maſter. 

A factor receives money, and gives a bill of ex- 


change, if the maiter accepts the bill, by it he be- 
comes debtor. by the cuſtom of merchants, Trin. 


43 Eliz. C. B. per legem mercatoriam, and for the 


_ advancement of trade. The 


Debt. 


The wife buys a ching, the huſband agrees, this Wife. 


is the emption of the huſband, 27 Her. 8. 25. 6, 
but if he aſſent not, he is not bound, for ſhe is no 
more than a ſervant in this reſpect. 3 

If a priſoner eſcape by aſſent, although the ſhe- 
riff take him again, yet debt lies. 3 Rep. 44. 

Unleſs the ſheriff brought one per Habeas Cor- 
pus, then if he had him at the day it ſufficeth, 3 
Rep. 44, 3 

Unleſs the party be in execution, 5 Rep. 8. 
Froji's eaſe, 7 Hen. 4. 30. for then debt lies a- 
gainſt him ; but if it be put upon mean proceſs, an 
action of the caſe only lies to recover what the 
party is damnified. N 

Or upon a Ca. Sa. although the writ be not re- 
turned, 3 Rep. 5 2. if the party be taken upon it, 
for then he is in cuſtody. | 

And if it be returned, and he had not the body, 
debt lies, 7 Heu. 4. 11. Br. Return 107. for it 
ſhall be intended that he let him eſcape. 


If one be taken by a Capias utlagat. after the Ncg/igence 
year, and eſcape, debt lies. 5 Rep. 89. , eſcape per 
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The ancient ſheriff makes no mention of one in Seri. 


in execution in his indenture delivered to the new 
ſheriff, of priſoners in his cuſtody; this is an e- 
ſcape in the old ſheriff, but not in the new; for the 


new is not charged with him; but if the old ſhe-_ 


riff die, the other ought to take notice of the pri- 
ſoners; but if the eſcape be in the vacancy, wiz. 
before the new ſheriff is eleted and ſworn, debt 
lies not, 3 Rep. 71, & 72. 10 Edw. 3. 375. pl. 
28, for before he was not chargeable, for he was 
no officer in law. | 4 

A Capias upon a recognizante in Chancery, the 


party taken eſcapes, debt lies, 8 Rep. 142. for 


this is in nature of an execution, 3 
If one be marſhal of the priſon, whether it be 
by right or wrong, debt lies againſt him, 39 Hen. 
6. 33. a. for the plaintiff is not to examine bis 
title. | 3 r 
Count that he was in execution in C. and remo-, 


Marſga l. 


ved to the Upper Bench priſon, and committed to 


the marſhal, who ſuffers him to eſcape, debt lies, 
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Deputy. 


Annuity, 


For lifes 


Debt, 


38 Hen. 6. 28. pl. 10. for it is all one as if he had 


been originally committed thither. 


Deputy of a marſhal ſufers an eſcape, debt lies 
againſt him, 11 £/iz. Dyer 278. pl. 5. wiz. the 
marſhal himſelf, 2. If not the deputy. | 

Itlies for executors or adminiſtrators of the gran- 
tee, per fat. 32 Hen. 8. cap. 37. wiz. of an an- 
nuity or rent-charge. 

And after the term ended, it lies for the gran- 

tee, Lib. Intra. 151. c. ct. 1. for then there is no 
other remedy for ir. 

Annuity for life, debt lies not for this during 


life, 19 Hen. 6. 42. a. 37 Hen. 5. 35. a. buta 


diſtreſs or a writ of annuity, and the land is charge- 
able. 
Alſo if a parſon or prebendary, c. hath ſuch 


annuity, and reſign or be diſpoſſeſſed, it lies for 
the arrearages. 4 Rep. 48. 6. 


For by his reſignation it is merely a perſonal 
thing, and the land is not chargeable. 

So his executors ſhall have debt by the common 
law, 4 Rep. 49. 4. 10 Rep. 61. 6. for it is ac- 
counted part of the teſtator's perſonal eſtate. 

But if it be a rent charge, ſeck or ſervice, debt 


lies not for any ſo long as the eſtate continues, 4 


Rep 49. a. for there the perſon i is not chargeable. 
Although it have continuance but to a ſpecial 


Intent, 7 Rep. 39. 6. for the law takes not notice 


Of ſuch intent, but looks on it as upon a continu- 
ing eſtate. 
ut after it be determined, it lies for the party 


or bis executor, 4 Rep. 49. Nat. Br. 121. e. 4 


Rep. 49. 27 Hen. 6. 1. pl. 4. becauſe the realty 
is reſolved in the perſonalty, and ſo the perion 


chargeable 


Annuity in tail general or fpecial, debt lies not 


| during the annuity, 4 Rep. 48. 5. 


Annuity or 
rent in 


"Fees 


So of a rent ſeck, ſervice or charge. 

Annuity in fee during the 3 debt lies not. 
49 48.6. 6 Hen. 4. 7. pl. 3 | 

Unleſs it be in a ſpecial caſe, © when a parſon 
or prebend reſigns, 4 Rep. 49. a. Mat. Br, 12 4 


Debt. 
4. 19 Hen. 6. 41, & 42. Nat. Br. 121. B. antea, 
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for there the eſtate is determined : as to him that re- 


ſigns. 
580 i if a parſon dies, his executors ſhall have debt, 
Nat. Br. 120. J. 4 Rep. 49. a. 37 Heu- 6. 8. pl. 
18. for there is no other remedy to recover it. 

And by fiat. 32 Hen. 8. cap. 37. the executors 
or adminiſtrators of every one ſhall have debt. | 

But after the annuity determined every one ſhall 
have debt by the common law. 4. Rep. 49. a. 45 
Edaæu. 3. 45. Execution 71. 

If a man brings debt upon a recovery in C. B. 
he ought to bring it in Midaleſeæx, where the record 
is, becauſe it is the original, upon the which the 
action is brought; but a ire facias to execute a 
judgment ſhall be where the original action was 
brought, becauſe it ought to follow it, Hill. g 
Fac. B. R. Muſgrave verſus Wharton; for the 


ſire facias is in parſuance of it, and to have exe- 


cution upon it. 

Upon arrearages recovered in a ſcire facias up- 
on a judgment in annuity brought againſt the pre- 
deceſfors, debt lies upon it, Nat. Br. 122. e. 22 
Edo. 4. 1. pl. 6. for by the recovery it is become 
a duty. 


Judgment 
given in 
debt for 
the princi- 


pal. 


A debt was recovered in a court of pye- po w- 
ders, and debt brought upon it in C. B. ſuper te- 


norem recordi, and good, 7 Hen. 6. 19. the record 
muſt be mentioned in the count. 

[f a man recover damages in waſte, he mall have 
an action of debt for the damages, Nat. Br. 122. 
c. 43 Edw. 3. 2. pl. 5. the count, Lib. Intra. 
197. c. /e&4. 15. for the recovery of chem hath 
made them a duty. 

If the plaintiff in C. B. is nonſuited, ond the re- 
cord removed by writ of error before the colts paid 


For da- 


mages and 


coſts. 


upon the nonſuit, the defendant in the writ of er- 


ror ſhall have debt for his coſts, 29 Her. 8. Dyer 

32. l 5. for the law makes them a duty. 
Damages recovered in antient demeſne, and the 

tenour of the record was removed by cer“ iorari, 


debt lies upon it for _— 39 Hen, 6. 3. pl. 5. 


count, 


Account at 


Arbitra- 
ment. 


By. laaus 
or ordi- 
nances. 


Debt. 
count, Lib. Intra. 195. c. ect. 11. for they are 
become a duty. 5 
Damages recovered before the mayor of Hull, 


debt lies there, 11 Hen. + 12. but not in another 


court. 
Debt lies upon arrearages of account at the 
common law, the count, Lib. Intra. 149. a. 


ſee. 1. 


Alſo a bailiff ſhall have debt upon the ane 


of account, Nat. Br. 121. 1. 38 Hen. 6. 5. 19 


Edav, 2. Debt 176. againſt his maſter, for the 
law makes it a duty in the maſter. 

He ought to cqunt the place and day where the 
auditors were aſſigned, Hill. 32 Elix. C. B. before 
whom accounted, and the account ſtated; for they 


are traverſable. 


But if the lord will not hear his account, he hath 


no remedy for the ſurpluſage, 7 Ew. 3. 12. for 


then it appears not whether any thing be due to 
him or not. 

But it lies not by a receiver, 38 Hen. 6. 5. pl. 
14. Mich. 12 fac. B. R. for a receiver is not to 
lay out for his maſter. 

But a receiver for merchandize ſhall have it, 


38 Hen, 6. 5. becauſe he receives for to be em- 
ployed, and the maſter is to ſtand to the gain and 


loſs, if there be any. 


Debt lies upon an arbitrament, Naz. B. R. 121. Fe: 


9 Rep. 92. b. the count, Lib. Intra. 153. c. ee. 1. 


for an arbitrament is a judgment by conſent of both 


parties, and by it a duty is created. 
Debt lies upon an ordinance c or by-law. 5 Rep. 


64 2. 


A pain is laid upon one in a leet to reform a 
nuſance, and afterwards it is preſented that it is 


not done, the lord ſhall have debt, 23 Hen. 8. Br. 


Leet 37. for the ſame, for it is a duty conditionally 
upon the nonfeaſors. 

For a penalty inflicted upon one in London per 
the common council, debt lies for it in B. R. Mich. 
9 Jac. B. R. by the cuſtom of the 5 


Det 


2 08 — 


=y WP &. w 


2 — 


Debt. 


Debt lies pro rationabili parte bonorum, where Pro ratio- 
the cuſtom gives ſuch part, Nat. Br. 122. J. 3 nabili par- 
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Edw. 3. Debt 156. for him that is to have ſuch te bono- 


rt. rum. 
But ſhall not have this writ, but where ſuch cu- 
ſtom is. 40 Edw. 3. 38. pl. 13. 7 Edw. 4. 20. 
pl | | 


but an improvement of a rent-ſervice, 4 Rep. 49. 
b. 34 Edw. 1. Avowry 233. 11 Hen. 6. 15. 
#l. 4. and is not a rent-ſervice. 

And it is a chattel to the executor. 34 Ew. 
3. Aware 233- and ought to be aſſets in his 
hands. | | : | 

But the lord ſhall not have debt, 4 Rep. 49. 6. 
7 Hen. 6. 13. for it is not chattel to the lord. 34 
Edw. 1. Avowry 233. | 5 IS 
Debt lies upon a ſimple obligation; count, Lib. Simple ob- 
Intra. 178. b. fd. 1. for there is a duty certain. ligation | 
Or upon an obligation with a condition. conditional, 

Obligation with condition to perform covenants, : 
No. Lib. Intra. 130. b. ſed. 14. 

Obligation to diſcharge and ſave harmleſs the 
ſheriff of all eſcapes of perſons in execution; a / 
good breach to ſhew that one was in execution per 
capias, Ic. and that he ſuffers him to go at large; 
without ſhewing, 1. That he was at large. 2. With- 
out giving notice of it, and requeſt to ſave him 
harmleſs. 3. Without ſhewing that the capias was 
returned, Trin. 12 Jac. C. B. Norton againſt 
Sth, for the catias ſhall be intended to be well 
executed. „„ | | 

Upon a fingle bill obligatory and the count, 

Lib. Intra. 178. b. ſect. 1, 2, 3. | 

Upon a bill obligatory with condition. Lib. 
Intra. 178. c. ſect. 4. antea. 

Debt upon an obligation made in Exgland to be 
paid in Flanders, Lib. Intra. 15 8. c. ef, 1. | 


Per eæecu- 
Fore 


23. | | 
Executor ſhall have debt for relief, becauſe it is p,, relief 
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260 Debt. 
3 | _ The bar in debt. 


Account E BT lies for arrearages of account, that he 
for ar- owes nothing is a good bar, Lib. Intra. 49, 
rearages of b. ſet. 2. for this may be put in iſſue. | 
account, And it may be by wager in law, becauſe it is 


1. Before Within the ſtatute 22 Hen. 6. 35. pl. 53. 9 Hen. 5, 
 euditors. 3. Pl. 9. 43 Edo. 1. fl. 3. | 
2. Before And ſo if it be beſore an auditor, 10 Rep. 103. 
euditors, 4. 4 Hen. 6. 25. pl. 3. 20 Hen. 6. 16. pl. 4. 13 
+ Hen. 7. 3.6. | | 
If it be for arrearages of account before audi- 
tors, impriſonment by auditors is a goud bar; bat 
then he ought to be committed fortnwith by the 
auditors, 27 Hen. 6. 8. fl. 7. 8 Rep. 119. 6. 
Com. 17. for this is as it were the execution againſt 
En 4 E 
| Non compatavit a good bar, 3 Mariæ, Dyer 
122. pl. 18. for if there were no account, there 
can be no arrearages found upon it, for which to 
bring the action. | 
Nul tiel account, 34 Hen. 6. 22. a. a good bar. 
 Arbitrament for arrearages of the account no bar, 
becauſe one is matter of record, but the arbitrament 
is not, 3 Hen. 4. 5. pl. 23. 4 Hen. 6.17. 6 Her. 
4. 6. pl. 28. 8 Hen. 5. 3. pl. 13. Hull, 3 Hen, 6. 
. 2. ard ſo cannot charge a matter of record. 
Auditors diſcharged by the plaintiff a good bar, 
Lib, Intra. 150. g. ſi. . in account, for this 
deſtroys. the account upon which the action is 
brought. Wo | 
Pey ment in another county a good bar, Lil. 
Intra. 150. a. fed. 10. for the place of pay ment is 
not material or traverſable. 
That he owes nothing er patriam a good bar, 
Lib. Intra. 150. a. 8. 1. 4 Marie, Dyer 145. th. 
63. for this is a direct tender of an iſſue. 
That he owes nothing by the law, a good bar, 
Lib. Intra, 152. c. fc. 5. although the thing lent 
be by other hands, 29 Fa. 3. 26. 7 24. for the 
law Wager is upon the receipt, and not the del. 
very. | Debt 


Debt. 


Debt upon bailment, the defendant pleads that Bailment. 


they were delivered to be redelivered to B. the 
which he had done, a good bar, Nat. Br. 138. m. 
for the truſt was performed, and the contract 88 
by diſcharged. 

An accord a good plea, 10 Gs 7. 24. 2 Rich, 
3. Debt 100. 9 Rep. 97. 

Acquittance of the laſt day ſhall diſcharge all ar- 
rearagee, 11 Hen. 4. 24. 10 Elix. Dycr 271. pl. 
26. due before; for it ſhall be intended there was 
nothing due when the acquittance was given. 


The leſſee pleads, that the leſſor entered before 
the day of payment, and ejected him, a good bar. 


27 Hen. 6. 10. pl. 6. 46 Edw. 3.1. pl. 1. Lib. 
Intra. 175. d. ſe. 10, 11, 12. 

A good bar to ſay, that the leſſor entered before 
his day without any more, 34 Hen. 6. 21. pl. 40. 

So if the leſſor enter but in part, a good bar. 3 
Rep. £2: 0. 

But if the leſſee enter again before the day of 
payment, no bar; for then he regains the poſſeſ- 
fion, and hath elected to wave this advantage of 
the entry made upon him. 

So if the leſſor cuts the trees, no bar, becauſe 
the leſſor ejects not the leſſee, 33 Elix. but is only 
a treſpaſſer. 

Entry by a ſtranger which hath a better title, a 
good bar, Perkins 163. Lib. Intra. 176. a. ſe. 
Hh. 45 Edw. 3. 8. pl. 10. for that makes void the 
eaſe. 

But not for arrearages due before the entry, 9g 
Hen. 6. 17. 6. Cotteſmore. 19 Hen. 6. 42. B. Paſton, 


20 Hen. 6. 20. pl. 15. for ſo long as the leaſe con- 


tinues in being. 

Debt for rent, in Com. M. where the land is in 
Cm. E. levied by diſtreſs is a good plea, without 
laying more, 4 Hen. 6. 5. pl. 12. 22 Hen. 6. 
31. pl. 19. 28 Hen. 6. 6. pl. 2. although the leaſe 


be by indenture, 4 H.6. 5. pl. 12. 18 Hen. 6. 17. 4. 


per 2 Juſtices, 11 Hen. 7. 4. pl. 16. for it ſhall 
be intended to be levied where the land lies, which 
cannot be tried where the action is brought, 


But 
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Contrgct. 


1 
But if it be in the ſame county where the land 


is, then it ought to conclude that he owed nothing, 
becauſe the country may take notice whether he 


did or not, 28 H. 6. 6. pl. 2. 33 H. 6. 4. pl. 12. 


and may try the iſſue. 

Debt upon a leaſe for tithes, levied by diltreſs 
is no bar, becauſe there is nothing ſubject to diſtreſs, 
22 H. 6. 35. pl. 53. 1 H. 4. 40. Br. Dit 
234. and ſo the plea is impoſſible. 

A good bar that the leſſor diſtrained, and ſold 
the diſtreſs for the rent by the aſſent of the defen- 
dant, 2 Rich. 2. Debt 235. for ſo he might do 


and not without his conſent. 


Contra 
per ſonal. 


Servant. 


Rent upon 
à perſonal 
thing, 


Servant; 


Surrender before the day a good bar, Lib. Bur. 

176. c. ect. 17. for thereby the leaſe \ was 5 drown- 
ed before the rent due. 
Accord a good plea, 6 Rep. Lib. Intra. 205. c. 
ſect. 11. and fo, that the plaintiff had an obliga- 
tion for the ſame duty, 3 H. 4. 17. for this is ſuch 
ſatisfaction as the leſſor accepted of in lieu of the 
payment of the rent. 

Payment to the ſervant no bar, ondif the ſervant 


was command-d by his maſter to receive it, or that 


the money came to the uſe of his maſter by his aſ- 
ſent, Do. & Stud. 138 a. for a ſervant is not a 
receiver without ſpecial warrant. 

Upon a leafe for years of a ſtock of cattle, or 
other perſonal thing rendering rent at ſeveral days, 


debt lies not till the days be incurred, 3 Rep. 22. 4. 


becauſe the rent is intire, though the days of pay- 
ment be ſeveral. 
That he owes nothing, by the law a gocd bar. 


' 1-4, 6.3. p& 9. ur. 


That he departs his ſervice within the term, à 
good bar, 40 Ed 3. 25. pl. 27. agaiiit a fervant 


that ſues for wages; for the wages 1s due lor the 
whole time. 


That he diſcharged him of the fire: within the 


term to which he agreed, is a good bar, 10 77. 6, 


225 pl. 78. for this Wen is accepied in ſatil- 
3 
Ther 


Debt. 


That he retained him not modo, forma, &c. a 
good bar, 38 H. 6. 22. pl. 41. wiz, according to 
the ſtatutes. 
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Payment without ſpecialty is not a good bar in 


debt, brouglit by a ſervant retained in huſbandry, 
go £4. 3. 1. * 27. becauſe he is retained by 
ſtatute. 

And ſo if one be retained, but not according to 
the ſtatute, the maſter may wage his law in debt for 
the falary, elſe not. 9 Rep. 87, & 88. 


Infancy no bar, 18 Ed. 4. 3. a. Favifr, 10 H. Jabling. 


614. a. Perkins 4. in debt for diet and neceſlaries. 
Debt upon a fimple contract, the defendant 
pleads that the plaintiff took an obligation for it, 
a good bar, 6 Rep. 45. 
Payment without an acquittance no plea, 1 H. 5. 
6. b. in debt upon a ſpecialty, becauſe it muſt be 
diſcharged by a thing of as high a nature. 


The ſheriff pleads that his predeceſſor ſuffered * 


him at large, and that he did take him again, Oc. 
good bar, 2 Ed. 6. 67. pl. 17. in debt — 
againſt him for an eſcape in his predeceſſor's time. 


Taken again before the action brought, a good 


bar, if that he agree not to eſcape, and make freſh 


ſuit, 3 Rep. 52. otherwiſe not; for then he is par- 
liceps criminis. ö 

Nullum fecerunt arbitrium, a good bar, becauſe 
this lies in notice of the country, Croke, 13 H. 7. 
39. p/ 4. in action of debt upon a bond, to per- 
form an award. 

But if he plead ſuch a plea, he cannot rejoin af- 
terwards, and ſay that the arbitrators gave no no- 
tice, but muſt plead it in bar, and not by way of 
rcjoinder, Croke, 7 H. 8. 155. pl. 8. for ſuch a 


rejoinder confeſſes an award, and the bar denies it; 


ſo that the bar and the rejoinder cannot ſtand toge- 
ther, 

The arbitrators gave notice, no bar unleſs the 
ſubmiſſion be ſo, viz. that the arbitrators ſhould 
give notice; for elſe the parties are to take notice 
at their peril, 


Arbitra- 
ment. 
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Obligation 
on /imple 


aceord, 


Debt. 

The defendant ſaid that before the arbitrament 
made, he diſcharged the arbitrators; this is a good 
bar, 21 H. 6. 30. 28 H. 6. 6. 8 Rep: 82.6. and 
needs not to aver that the arbitrators had notice; 
for they muſt be diſcharged without notice 

Debt upon an obligation, accord without ſatiſ- 
faction is no bar, becauſe the duty being certain, 
ought to be avoided by matter of as high a na- 
ture as it was created, which cannot be by parol, 


6 Rep. 44. a. | 


But if the duty accrue not until ſome ſubſequent 


act be performed, there accord with ſatisfaction a 


Ac quit 8 


tance, 


Attainder. 


Nil debet. 


good plea, 6 Rep. 44. a. for there the duty was not 
certain, but depended on a matter ex pr foo. 

A. obliged to B. in 100/, ſhews 3 acquittances, 
1 of 10/7. 2 of 2o/. and 3 of 201. which amount 
to a receipt of 50% parcel of the 100 J. in which 
he was bound to pay 50/7. this is a good bar, be 
cauſe it appears that it was but 50 J. principal debt, 
for which the bond was made, though the penalty 


was 109/. 43 Ed. 3 31. pl. 26. 


Attainder of felony no plea, Mich. 38 & 39 
Elix. C. B. in debt, for the attainder doth not diſ- 
charge the debt. 8 | 
Nil debet in debt upon an obligation is no plea 
becauſe an obligation ſhall not be avoided by a 


nude averment, but by matter of as high a nature. 


Non com- 


pos men- 


=_ 
Payment. 


Doe. & Stud. 22. 

Non compos mentis pleaded by the party, is no 
good bar, Trin. 37 Eliz. B. R. for the party ſhall 
not plead in his own diſability. 

Payment without acquittance no plea, in debt 
without a ſpecialty, 5 Rep. 44. becauſe it muſt be 
avoided by a matter of as high a nature. 

A defeazance upon a ſtatute merchant to pay 


20 J. thereof without an acquitiance, is a good 


plea; for the defeazance is inſtead of an acquit- 
tance; and this is without bringing an audi que- 
rela, when the party is not in execution, 17 #4. 3. 
3. pl. 10. for if he be in execution, there he mult 
have an audita gquerela, . 5 

e is 


Debt. 


Al. is bound by obligation to pay his rent, there OZ/igation 
payment without an acquittance is a good bar, 46 conditional. 


Ed. 3.1. pl. 1. becauſe the obligation was but 
conditional, and made no preſent duty. 

When the original contract is for money, an ac- 
cord with ſatisfaction is a good bar, 9 Rep. 79. a. 
22 Fd 4. 25. a. for thereby the contract is dif- 
charged. 

But an accord made with a general receiver is 
no bar, to his maſter, if he had not a ſpecial au- 
thority. Dacf. & Stud. 137. 6. | 


But when the condition of the agreement is for 


a collateral thing, there an accord is no bar, q Rep. 
. a, for ſuch a thing cannot be accorded for. 

"And if it be before the day of doing the thing, 
then part of the ſum received is a good bar. 5 
Rep. 117. 

But at the day or at it, is no bar, unleſs it be 
in another place. 5 Rep. 117. 

The defendant pleads he paid ſo much in full ſa- 
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Accord. 


tisfaction, the which the plaintiff received, and not 


that he paid ſo much, the which the plaintiff re- 


ceived in ſatisfaction, 5 Rep. 117. a. and good; 


for he muſt receive the money as it was paid, and 
not as he will receive it. 


Conditions performed is a good bar, 41 Ed. z. 9 | 
performed. 


Io. pl. 7. & fol. 25. pl. 19. in an action of debt 
upon a bond for performance of conditions. 

The defendant ſaid he made another obligation 
to the plaintiff,” the which he did accept in ſatisfac- 
tion of the former; this is no bar, becauſe it is but 
a thing in action, Mich. 12 Fac. C. B. Trin. 6 
fac. C. B. and one thing in action cannot be dif- 
charged with another thing in action. 

Payment according to the condition a good bar, 


$8 Rp. 58. a. but he muſt ſhew the place where he 


made the payment, 5 Ed. 4. 141. 6. becauſe it is 
material. 


Payment of parcel, pending the writ, is not 8 


to abate the writ without an acquittance, 3 H. 7, 
3- . 12. 5 H. 7. 10. #l. 15. 7 Ed. 4. 15. 
| vidi 


factum. 


Debt. 


wide 28 H. 8. Dyer 6. pl. 3. becauſe the duty 


Was by ſpecialty. 


A. is bound by an obligation dated 17th of Ne. 


wember 12 Fac. with condition of payment the 
19th of Nowember next enſuing. Per cur”, Payment 
19th of November 13 Jac. is ſufficient, for it ſhall 


not be intended the 19th of November in the ſame 


month, Mich. 13 Fac. C. B. for it ſhall not be 
intended that an obligation ſhould be made for two 


days, and the next enſuing ſhall relate to the month 


and not the day. 


Retainer. 


Bar gene 
ral to an 

obli gation. 
Acquit- 


Lance. 


Coverture. 


| Infancy. 


Non eſt 


Payment to a creditor of the obligee by his com- 
mand is a good bar, 46 Ed. 3. 33. pl. 45. Per- 
kins 155. a. for it is a payment to himſelf, being 


for his benefit. 


But then he ought to ſhew that the creditor was 
the creditor of the obligee. 27 H. 6. 6. pl. 1. 

Condition to permit one to enjoy, &c. he pleads 
that he did permit him, and good, 10 Elix. Dyer 
279. þ/. 6. for that anſwers the condition fully. 


The defer dant ſaid that the plaintiff was indebted. | 


to him, and that he commanded him to retain it, a 


good bir, 22 E 4. 25, 65. for ſuch retainder is 


ſatisfaction in law | 
Acquiutance a good bar, from the party him- 
ſelf. | | | 


But an acquittance by a general receiver without | 
receipt of the money by his maſter, is not good. 
_ unleſs he be receiver by deed, and hath authority 


to make acquittances, De. & Stud. 137. 6. for 
then his maſter ſhall be eſtopped by the deed, to 
ſay he was not his receiver, 


in an action of debt brought againſt a eme covert, 
upon an obligation made during coverture, 
Infancy a good bar, Lib. Intra. 163. a. ſecb. 1, 
for an infant cannot be bound, nor contract to his 
prejudice. £ | 
Non oft factum a good bar, but not if the deed be 
inrolled, 16 H. 5 b. Q H. 6. 60. a. Babington, 


39 H. 6. 32. pl. 45- becauſe the party hath ac- 


knows 


Coverture a good bar, Lib. Intra. 168. b. 51. 
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knowledged it to be his deed before the judge or 
maſter of the Chancery. 

When a deed is but voidable, aon et fatum no 
plea, 5 Rep. 119. a. for non eſt fact um is a plea to 
deſtroy the deed, and to make it abſolutely void, 
and not ad a : 

When three are bound /eparatim, and the ſeal of 
one is broken, the other cannot plead non eff fac- 
un, becauſe they are ſeveral obligations, 5 Rep. a. 
otherwiſe it is where they are jointly bound. 

But it is not ſo when three are bound without any 
more, 11 Rep. 28, 6. 3 H.7.5. 5 Rep. 23. a. 
for there they Mall be intended to be jointly bound. 

but if two be bound in debt againſt one only it 
cannot be ple:ded, 5 Kep. 119. a. for it is the debt 

of both of them. 

A recovery in an inferior court of record with 1 
execution, a good bar, 6 K p. 45. 6 but not if it. 
be not in a court of record, or if there be no exe- 
Cution. 

But without execution not, 6 Fep. 45. 4. for 
that is all one as if there were no recovery had, 
and ſo tnere is no ſatixadt on, 

A recovery + a god bar ſo long as it is ia force, 
biz. it it be in Oe of the courts at  «lminſter, 
3p. 44. C. 

Releaſe a good bar: A releaſe deſtroys the duty, Neleaſe. 
and coniequently the remecv to recover it. 

Two bound to B. who makes the wife of one of 
them executrix, and deviſes his goods to Her; this 
i a good releaſe of the debt, for the debt is part of 
the goods; for if the obligee make the wife of the 
obligor his executrix ; this is a releaſe in law to the 
hutbard ;- becauſe the obligation is luſpended fro 
tempore by the act of the party himſelf, Trin. 12 
fac. C. B. for the wife cannot ſue the huſband to 
recover the debt. 

A releaſe of all advantages in account, a good 
bar in debt upon an account. 8 Rep. 152. 4. | 
A. is bound to B. to the uſe of C the releaſe of 
C. is a good bar, 36 H. 8. Br. S 27. be- 

cauſe 
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Debt. 
cauſe the obligation was for the benefit of C. and 
ſo upon the matter he was bound to C. 

A covenant broken after the death of the teſta. 
tor, the judgment ſhall be de Bonis teſtatoris, 15 
Eliz. Dyer 324. pl. 24. for the covenant con- 
cerns him only as executor. | 

Nothing in arrear in debt for rent due in vita 
te/latoris, or no ſuch leaſe, the judgment ſhall be 
de Bonis teſtatoris, 34 H. 6. 22. a. for ſuch pleas 
an executor may plead. 

An acquittance or a releaſe pleaded and found 
againſt him, if it be pleaded made to the executor, 


the judgment ſhall be general, 11 H. 6. 8. 4. 34 


I. 6. 24. a. quod recuperet de bonts proprits. 
Co-executor pleads, and found againſt him, the 


judgment ſhall be 4% bonis teſtatoris, 9 H. 6. 44. 


11 H. 6. 7. 34 H. 6. 32. a. as well as where 


both are ſued; for one executor may anſwer if he 


pleaſes. | 
Ne ungues executor found againſt him ſhall be ge- 
neral, 11 H. 4. 5. 11 H. 6. 8. a. Danby ; de beni 
propriis for his falſe plea; for his falſhood ſhall not 
prejudice the teſtator's eſtate, if he can make ſatiſ- 
faction. | 88 
But the judgment ſhall be de Bonis teſtatoris |, 
Sc. and if not, de bonis propriit. ꝙ H. 7. 15. 
pl. 1. 2 Ed. 4. 4. 33 H. 6. 23. 11 H. 6. 10. b. 
One pleads ne ungques executcr, the other plene 
edminiſtravit all but 40s. and found againlt the 
former, and judgment given, that there ſhould be 


\ recovered againſt both as much as there was in their 
hands, and the reſidue againſt the other, 11 H. 6. 


37. 6. 46 Ed. 3.9. 6. for his falſe plea, and it 
ſhall be intended that he hath aſſets, elſe he would 
have pleaded fo, and not a ſhifting plea. 

Ore dies inteſtate, and adminiſtration is commit- 


ted to D. by the ordinary, and the defendant pleads 


be comes as a ſervant to D. to adminiſter, a%/que 
Hoc that he did adminiſter in any other manner; this 
no plea, becauſe he did not ſhew that .it was the or- 


dinary of the. place, and judgment de bonis teſtalo- 


715, 31 H. 6. 13. pl. 5. as he ought, becauſe it ls 
1 | traverſable, 


Debt. 
traverſable. This is an unſkilful, and not a falſe 


| plea, therefore the judgment ſhall not be de bonis 


. 187 
; 5 adminiſtravit pleaded, the judgment was 
for ſo much of the principal debt as they had, and 
for the damages de bonis teftatoris fi, Wc. if there 


were ſufficient ; and if not, then for damages de bo- 


ns propriis, and for the reſidue as much as they had, 
8 Rep. 134. judgment ſpecial for the debt. 

Upon ſuch a plea, of the defendant the plaintiff 
may pray execution forthwith, becauſe it is a con- 
ſeſſion of the debt; but no execution ſhall iſſue, 
until the defendant hath goods of the teſtator's. 
$ Rep. Shipdey's caſe. . 


In debt, if the heir confeſs the aQtion for as much Againſt an 
as did deſcend, then there ſhall be a ſpecial judg- Heir. 


ment againſt him of ſo much as did deſcend, Com. 
440. a. 22 Eliz. Dyer 373. pl. 4. the judgment, 
lib. Intra. 172. d. and he ſhall be charged for no 
more. 

But if he plead any other plea, and it be found 


zpainil him, the judgment ſhall be general, Com. | 


140. for the whole for his falſe plea. 

So if he confeſs the action, and ſhews as much 
as deſcends, if it appear to the court that the profits 
of the land from the time of the deſcent, until the 
time of the execution, are ſufficient for the debt, 
the jadgment ſhall be general, elſe not. Per Dyer. 
18 Elix. Dyer 344. Pl. 1 

If a man have an chad filed on | record, and 
there be a nibil returned, he ſhall never have any 
ocher execution, 19 H. 6. 4. 5 Ed. 4. 41. 15 H. 


7. 15. for it is the laſt and higheſt execution; and 


the court cannot deſcend à majore ad minorem exe- 
cutionem, but if it be not filed, it is otherwife. 
22 25 Ed. — c. 17. a capias was given in 
ebt; and per conſequence a capias ad ſatisfacien- 
dum in execution of a judgment in debt. 3 Rep. 
12. 4. 
The defendant hoe damages and coſts ſhall bave 
the ſame execution as the plaintiff ſhould have had, 
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169 


_— 
0 * 
3 1 
. = 
75 
8 
U 
mg 
1 
7 90 
hs. 
83 
"he 
Ll * 
4 
4 
2 
E 
"of 
1 
1 
ik 
j . 
1 
#3 * 
mn 
19 / 
14 
* 
8 
— 
1 
4 
ty 
1 


A. 
5 
1 

3 
15 


PL * hy W 4242 
Sr» a — 7 2 


1 — ä—́ As 20h >, FS « 8 r 2 es ; , * 
— 5 Pr 3 Ys A ” : Ys a * £5: W * ; _ + hw 888 an ＋ 8 
— — — I W - 7 OTE Oe S F $2 a SE * 8 ie * 
2 2 22 F T1 5a he 0 22 I SAS Gras Ret 2 — ER 7 mw d 2 
V 8 . r IS ̃ ̃ ].. ̃q · . ̃ô » 
5 oP, * - Fa 2 : ae 9 Fl . _ — — rar iid „e . * 92 - ERP LIAR ATE ot 2 — 2 * 
3 82 4 1 * 1 3 4 


alt IIS repre nn 
* 2 2 dg 8 


18 : 


— 
Fee 


2 


7.20 
, l 
/ U 
Fas [ 
= 
one 
by 4 
* 4 
* 5 
a, 
9 5 - 
148 
- : 
0 
1 


170 


Debt. 


if he had recovered _—_ the ann Per r flat, 

23 . 8. e $4.4 5 
„Vi, of the land which 5 bad at the ume of 
te judgment, and not before. Rm er 4 L. 


3. 11. pl. 1 
But if the ee be the laſt day of the term, 


| the lands which he had the firſt day of the term, 


are liable, becauſe all the term is but one day in 
law, 42 Mixe 17. as to the judgment: for a judg- 


ment given the laſt day is as the friſt day. 


If two joint-tenants ate for life, and one of 


' them, and agamſt whom the judgment is given, 
dies before-exceution, this ſhall not be put in exe- 
cution, 13 H. 7. 22. 4. vis. int the other, be- 


eaſe he was not party. 
Land in antient demeſne ſhall be put in execu- 


tion, 5 Rep. 105. a. Hill. 11 Fae, C. B. Not. 


2541. Cox and Barnoſ) upon a judgment in debt 
given at 9 for the judgment is well 


| gfe 


The goods that he had at the time of the execu- 


tion ſhall be only liable to execution. Rep. 171. 4. 


Flietauood's cate. 2 H. 4. 14. 9 H. 6, 58. 11H. 
4 7 34 H. 6. 23.6. 21 N. 7. 87. pd. 1. 

Unleſs it be in caſe of executors, 34 H. 6. 23. 
b. for they may have other goods ns the teſtator 
come to their hands afterwards. 

But fale by covin after judgment! chunt hinde 

the execution, 22 Me 72. 13 H. 4. 4. fl. 9. 
9 If ſale be made pending the ſuit Wen enz, 
ment by covin. 
- Hill. 40 Ble. C. B. per cun, if w writ of exe- 
cution be awarded for debt- or damages, and be- 
tween the teſt of the writ and execution, che party 
ſold the n bona fide, yet theſe dre liable to the 
execution. 9. If ſo, where tie vendee Knows not 
of the a for ir ſeems hard, hong yet it it 
ſeems 25 hard on the other fidealſo.- | 

By the fat. 29 Car. 2. c. 3. $ 16. execution 


binds the property of goods only from the time 1t 


was delivered to the ſheriff to be executed. 
Declarat ions. 
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PoN Gus 
6 of defendant's at 


torney, plaintiff's attor- 
ney todeliver him a copy 
of the declaration, and 
upon ſuch delivery or 
tender, the defendant's 
attorney, or any perſon 
acting for him, muſt pay 
to the plaintiff's attor- 
ney, after the rate of 4. 
per ſheet copywiſe, and 
for the ſtamps (and for 
the warrant of attorney, 
vid. tit. Marrants] or 
the declaration may be 
left in the office (and no 
tice given thereof, vid. 
infra) and thereupon on 
rule given to plead, judg- 
ment for want of a plea 
may be ſigned; and be- 
fore a plea be received, 


copy of declaration, c. 


to be paid for, or judg 
ment may be ſigned. 
Ne F ia „ 
Where common or 
ſpecial bail is filed, and 


notice thereof given, co- 


py of declaration to be 
delivered to the defen- 
dant's attorney, who 


mult pay for the ſame 
as uſual; but if he, or 


his clerk in his abſence, 
refuſe to pay, or if the 
defendant's attorney's 


[ 


— 


abode 


N 


| any declaration, unleſs 
appearance be firſt en- 
tered with the filazer 
(under the penalty in Au 
Aa for laying impoſitions 
upon proceedings in law), 
And no attorney to de- 
liver or cauſe to be deli- 


vered any declaration or 


count, to the defendant's 
or tenant's attorney, or 
to any perſon for him, 
until appearance be duly 
entered with the proper 
filazer, under the penal- 
ty to be expelled the 


court. Reg. E. 24 C. 2. 


Declarations to be de- 
livered or left in the of- 
fice on ſpecial writs, in 
the ſame term the writs 
are returnable, muſt be 
left in the office at leaſt 
4 days before the end 


of the term, excluſive of 


the diy of delivery, or 
leaving the ſame in the 
olfive. Reg. 9 4. 


1 2 la 


_ 1 of this O dili ver- 
court to receive ing them. 
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Of decla- 
ring when 
appearance 
zs entered 
according 
to the fla- 
rule. 


plaintiff's attorney muſt. 


| bode, in which muſt be 


Declarations. 
JF AY 


J. N. 


abode be unknown, de- 


claration may be left in 
the office, and notice 
thereof given to the de 


fendant or his attorney; 


and ſuch declaration bs 
only deemed well deli 
vered fiom the time of 
notice. Reg.T. 2 G. 2. 
In all cauſes where a 
copy of the proceſs is 
ſerved, and an appear 
ance is entered, or com- 
mon bail filed by the 


plaintiff's attorney pur- 


ſuant to the ſtatute, the 


leave a copy of the de- 
clatation in the office, 
and give notice thereof 
to the defendant, or 
leave it at his laſt or 
moſt uſual place of a 


expreſſed the nature of 
the action, at whoſe ſuit 


proſecuted, and the time 


limited for the defendant 


to plead: And if the de- 


fendant do not plead in 


ſuch time; judgment may 
be ſigaed by default: 
And from the time of 


notice declaration is well 
delivered; and if the 


defendant after notice 
don't plead before rule 


to plead be out, judg- 


ment may be ſigned, 


without farther calling 


for a plea, and thereon 
notice 


— 


4 


* 


0 


In all caſes where 2 
copy of the proceſs is 
ſerved, and appearance 
entred by the plaintiff's 
attorney purſuant to the 
ſtatute, the plaintiff's at- 
torney muſt leave a copy 
of the declaration in the 
office, and give notice 
thereof to the defendant, 
or leave it at his laſt or 
moſt uſual place of a. 
bode, ſignifying the na- 
ture of the action, at 
whoſe ſuit proſecuted, 
and in whoſe office leſt: 
And in caſe of ſpecial 
writs returnable the firſt 
return of Hilary and 7 ri- 
nity terms, and the fiſt 
or fecond of Eater and 
Michaelmas, defendant 
to take notice that unleſs 
be plead within 4 days 
after the appearance day 
of the return of the writ, 
(but ſee the next rule) and 
in caſe of a common ca- 
pias, or any other ſpe- 
cial writ, within the firſt 
4 days of the next term, 
N to be entred 


| by 
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' Declarations, 


B. N. . 
notice of executing in- by default; and from 
quiry given, either by | the time of giving notice 
delivering it to the de- | declaration is well deli- 
fendant, or leaving it at | vered. And if defen- 
his laſt or moiſt uſual | dant after notice, don't 
5" of abode. Reg- T. j plead before ruletoplead 
16. 2 de out, judgment may 
be ſigned without fur- 
ther calling for a plea, 
and thereon notice of executing inguiry given to 
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defendant, or left at his laſt or moſt uſual place of 


abode. Reg. M. 16. 2. 

But notwithſtanding the above rule, all declara- 
tions in London or Middleſex, delivered purſuant 
thereto on proceſs returnable the 1 or 2d return 
of any term, where the defendant lives within 20 


miles of London, to be delivered with notice for the 


defendant to plead within 4 days after declaration 


delivered: And all declarations where the plaintiff 


declares in any other county, or defendant lives 
above 20 miles from London, to be delivered with 
notice to plead within 8 days after declaration de- 
ivered, Reg. E. 38. 3: 


B. R. 

Upon all proceſs returnable the 1 or :4n return 
of any term, if the plaintiff declares in London or 
Midale/ex, and the defendant lives within 20 miles 
of London, the declaration to be delivered with no- 


General 


rule. 


tice to plead within 4 days after the delivery there- 


of; and the defendant muſt plead in that time with- 
out imparlance; and it plaintiff declares in any 
other county, or defendant lives above 20 miles 
from Londin, declaration to be delivered with no- 
tice to plead within 8 days without an imparlance ; 
or 5 may be ſigned by default. Reg. T. 
58 0 


— 


„ . G 8 


or filins 


Upon all proceſs re- Upon all proceſs re- declarotions 


turnable the firtt or fe ricnebla the iſt or' 2d de bene 
cond þ 1 3 return eſſe. 
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Declarations. 


R. R. 


cond return of any term, 


where no afhdavit of the 
cauſe of action is filed 


purſuant to the ſtatute, 
the plaintiff may deliver 


the declaration de bene 
e/je at the return of the 


proceſs, with notice to 


plead in 8 days after the 


delivery thereof; and if 


defendant don't file com- 


mon bail, and plead in 
the ſaid 8 days, plaintiff 
having filed common bail 
purſuant to the ſtatute, 
may fign judgment for 


want of a plea, a rule 


2 5 fire 
avhrit Hour 
Kel wercd. 


Ilcab de- 
mandcd. 


to plead being duly en- 
tered: And upon all 
procels returnable as a 
oreſaid, where ſuch af, 
£davit is fited, declara- 


tion may be delivered 4 
bere ce at the return of | 


ſuch proceſs, with notice 
to plead in 4 days after 
delivery, if the action be 
laid in Lorden or Midals- 
/-x, and the defendant 


| C. B. 
return of any term, if 
the plaintiff declares in 
London or Middleſex, and 
the deſendant lives with- 
in 20 miles of London, 
the deſendant muſt plead 
in 4 days after declara- 


| tion delivered Without 


| 


lives within 20 miles of 


Lindon; and in 8 days, 


ift the action is laid in 
any other county, or de- 
ſendant lives above 20 
miles from Londun; and 


if d: fendant puts in bo il, 


and does not plead with- 
in the ſaid times reſpec 
tively, jadgment may be 
ſigned, a rule being du 
ly entered. 
13 CG. 2. 


— 


any imparlance; and 


ſuch declaration may be 


delivered de Lene of: 


And if the plaintiff de- 
clares in any other coun- 
ty, or the defendant lives 


above 20 miles from Len- 


an, the defendant muſt 


| plead within 8 days after 


declaration delivered, 


without any imparlance; 


Reg. 5 M. | 


L 


and in default of plead- 
ing as aforeſaid, the 


| plaintiff may ſign judg- 


ment. Reg. M. 3 G. 2. 


All declarations to be 
delivered before g in the 
evening. Reg. 10 G. 2. 

Declarations, c. muſt 

be demanded by a note 

in writing, per notice in 
the offices, M. 1 G. 2. 
Vid. tit. Nen Profs. 

On a common cſnſum 

/repit, the plaintiff may 

declare in any county, 


or for any cauſe of ac- 


tion, and ſo he mayif 


| there be an ace/iam, but 


then he loſes his bail. 
On a precipe quod red- 

dat, or writ of privilege 

£4 in 


r e wo im B+ 7 


— 
* 


Declarations. 


in debt, the plaintiff can't declare but in debt, ex- 


cept it be by the by, and after a declaration in 
debt. 


declaration be delivered in the original action. 

And it muſt be between the ſame parties only, 
and therefore if an action be brought by huſband 
and wife, and a declaration delivered in that action 
the huſband cannot declare by the by at his own 
ſeparate ſuit. 


3 — —— — 


B. R. 


— ——— 


No declaration can be delivered by the by, till a 
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If a defendant be in cuſtody of the marſhal of Decor a- 


put in a declaration againſt him the ſame term he 
was committed, or did put in bail; for his being 
in cuſtody or putting in bail ſuppoſes him always 


preſent in court to anſwer any perſon, ſo that it is 


needleſs to take out further proceſs to bring him in 


to anſwer; but to ſuch a declaration delivered to 


him he muſt plead at his peril; and fuch declara- 
tion is good although. he be illegally in 0 
Lilly's Prac. Reg. Tit. Declaration. 

And where the plaintiff in any action files com- 
mon bail purſuant to the ſtatute, he may deliver a 


declaration by the by againſt the defendant, but no 


perſon, except ſuch plaintiff, to deliver a declara- 


tion by the by againſt any defendant by reaſon of 


the ſame common bail * filed. Reg. M. 10 G. 2. 


14 2 Deſcent. 
(A) By the common law, 


RM BL 


N deſcent the law prefers the worthieft of 
1 bloed. | 


> 4. of — n 1. * 


* de Blackfione' s Treat on 1 W 004's 
. Convegaucer, tbr Calcndar. of Deſeents, &c. Vol. J. 
p. 20. | 14 Ex.mple 


this court at the ſuit of J. S. or has filed common 7jons by the 
bail to an action at his ſuit, any other plaintiff may 5. 


Deſcent. 
| Example 1. 
In deſcents immediate, the male is preferred be- 
fore the female, wiz. the ſon before the daughter, 


the brother before the filler, and the uncle before 
the aunt. | | 


E 3 2. 

In deſcents immediate, the deſcendants Fom 
males are preferred before thoſe from females; and 
hence it is, That the daughter of the eldeſt ſon fin 
deſcents from the father) is preferred before the ſon 
of the younger ſon; the daughter of the eldeſt bro- 
ther, or uncle, before the ſon of younger; and the 
uncle, nay, the great uncle or grandfather's brother, 
before the uncle cf the mother" s de. 


RULE II. 


HE next of blood is preferred before the 
more remote, tho equally or more worthy, 


Example 1. 


| The ſiſter of the whole blood, "os the bro- 
ther of the half blood. 


Reaſon. 
She is more ſtrictly zoined to the wth of the 
whole blood, (viz. by father and mother) than the 
half brother, tho' otherwiſe he is the more worthy, 


.- "Example 2. 
The ſon or daughter, before the brother or hiter, 
and they before the uncle. 


Reoſon. | 
The fon or daughter is nearer than the brother, 
and the brother or lifter than the uncle. 


Exception, 

But the father or grandfather, or mother or 
grandmother, in a direct aſcending line ſhall not 
1mmediately ſucceed the ſon or grandchild : The 
father's brothers (or ſiſters) ſhall be preferred before 
the father ; and the grandfather's brother (or ſiſters) 
before the grandfather : Altho' the father is nearer 


of blood to the ſon than the uncle, or the m_ 
or 


Deſcent. 
for the brother is of the blood of the brother, be- 
cauſe both derive from the ſame parent, the com- 
mon fountain of both their blood: And therefore 
the father is preferred in the adminiſtration of goods 
before the ſon's brother of the whole blood, and a 
remainder limited proximo de ſanguine of the ſon 
ſhall veſt i in the father before the uncle. 


: RULE III. 


LI. the deſcendants from ſuch a perſon as 


might have been heir to another, hold the 
ſame right by repreſentation as that common root 
from whence they are derived. | 


| 1. Obſervation of the rule. 
Fhey are in the fame right of worthineſs and 


proximity of blood, as their root that might have 


been heir was if be had been living. 


Example PROD 
The ſon or granchild (whether ſon or daughter,) 
of the eldeſt ſon, ſucceeds before the younger ſon. 


Example 2. 
The fon or grandchild of the eldeſt brother, * 
fore the youngeſt brother. 


 Objervation of the examp es. WD 

And fo through all the degrees of ſucceſſion by 

the right of repreſentation, the right of proximuy 

is transferred from the root to the branches, and 

gives them the ſame preference as the next and 
worthieſt of blood. 1 


2. Obſervation of the TY 
This right transferred by repreſentation is if. 
ze and unlimited in the degrees of thoſe that de- 


ſcend from the repreſented, for the ſon, grandſon, : 
and great grandſon, and fo in infinitum, enjoy the 


ſame privilege of repreſentation as thoſe from 
whom they derive their pedigree have, whether } in 
deſcents lineal or tranſverſal. ö 


1 5 . Exonple. 


Vid. Lite. 
Lib. 1. o. 
8, 10. 
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| Deſcenk. 

Example. 
The great prandchild of the eldeſt brother (fon 
or daughter) ſhall be preferred before the younger 

brother. 

| Reaſon. 

Tho! the female be lefs worthy than the male, 
yet ſhe ſtands in right of repreſentation of the eldeſ 

brother, who was more worthy than the younger. 


Example. 
If a man have two daughters and the eldeſt dies 
in the father's life, leaving ſix daughters, and then 


the father dies; the youngeſt daughter ſhall have 


an _ ſhare with the other ſix daughters, 


Reaſon. 
They ſtand in repreſentation and ſtead of their 


mother, who could have bad but a moiety. 


NU. 


| Ithout a ſpecial cuſtom to the contrary, the 
W eldeſt ſon, or brother, or uncle, excludes 
the younger; and the males in an equal degree do 
not all inherit: But all the daughters, whether by 
the ſame or divers venters, do inherit together to 
the father, and all the ſiſters by the ſame venter Ko 


all inherit to the brother. 


| RU L K Vs 

HE laſt actual ſeiſin in any anceſtor, makes 

him, as it were, the root of the deſcent 

equally to many intents as if he had been a go 
chaſer. 

Obfermation. 
Therefore he that cannot derive his ſucceſſion, 
from him that was laſt actually ſeiſed, tbo he might 


| have derived it from ſome precedent anceſtor, ſhall 
not inherit. 


Example 1. 


Aud hence it is, that where lands deſcend to the 


eldeſt ſon from the father, and the ſon enters and 


dies without iſſue, bis ſiſter of the whole blood 


ſhall inherit as heir to the brother, and not the 
younger ſon of che half blood. FKeaſun. 


eir 


a Deſcent. 


Reaſon. 


lle cannot be beir to the brother of the half 


N ˙¹·ʃʃʃ˙ mT. | 
4 Example 2. 94 | 
If the eldeſt fon had ſurvived the father, and 


died before entry, the youngeſt ſon ſhould inherit 
83 heir to the father, and not the filter, | 


Reaſon. | 


ſeiſed. 


And hence it is, that tho' the uncle is preferred 


before the father in deſcents from the ſon; yet if 


the uncle enter after the death of the ſon; and die 


without iſſue, the father ſhall inherit to the uncle. 


Reaſon. 


Quia ſeifina facit flipitem. 


RULE VI. 


17 Hoſoever derives a title to any land, muſt be 
W of the ble d to him that firſt purchaſed it. 


l Example 1. 
If a ſon purchaſes lands and dies without iſſue, 


it ſhall deſcend to the heirs of the part of the fa- 
ther; and if he has none, then to the heirs of the 


part of the mother. 
Reaſon. 


Tho? the ſon has both the . blood of the "ITEM | 


and of the mother in him, yet he is of the whole 
blood of the mother, and the conſanguinity of the 
mother are cogſanguinei cognati of the fon. 


Example 2. 
But if the father purchaſes lands, and they de- 
fcend to the ſon, who dies without iſſue, and with- 


out any heir of the part of the father, it ſhall not 
deſcend in the line of the mother, but eſcheat. 


Rea: 


4 


He is heir to the father that was laſt actually 
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Defcent. 


Reaſon. 
Tho the conſanguinei of the mother, are the con- 
ſanguinei of the ſon, yet they are not of the con. 
ſanguinity to the father, who was the purchaſer, 


Example 3 | 
If there be none of the Dlood of the 3 
yet it may reſort to wy line of the grandmother, 


Reaſon. 
Her conſanguinei are as well of the blood of the 
father, as the mother's 9 is of the 
: blood of the ſon. 35-4 341 

Example 4 4 
Af che grandfather purchaſes lands, which te 

ſcended to the father, and from him to the fon; if 

the ſon enters and dies without iſſue, his father's 
brothers or ſiſters, or their deſcendants, or, for 
want of them, his great grandfather's brothers or 
ſiſters, or their deſcendants, or, for want of them, 
any of the conſanguinity of the great grandfather, 
or brothers or ſiſters of the great grandmother, or 
their deſcendants, may inherit. 


. Reaſon. © 
The conſanguinity of the great grandmother is 
the conſanguinny of the grandfather. 


Obſerwation. 
ut none of the line of the mother or grandmo- 
ther, wiz the grandfather's wife, ſhall inherit; for 
they are not of the blood of the firſt purchoſer, 


„ 
| The ſame rule & conver ſo holds in purchaſes i in 
the line of the mother or grandmother, they ſhall 
always keep in the ſame line that the firſt purcha- 
ſer ſetiled them in. . 


5 Note 2. 
Baut it is not neceſſary, that he that inherits be 
always heir to the purchaſer; it is ſufficient if be 


be of his blood, and heir to him that was laſt 
1 | ſeiled; 


"Deſcent. 


ſeiſed ; for if the father purchaſes lands which de- Sec les” 
ſcended to the ſon, who dies without iſſue, they Exam. 2. 


ſhall never deſcend to the heir of the part of the 


ſon's mother; but if the ſon's grandmother has a 


brother, and the ſon's great grandmother has a 

brother, and there are no other kindred, they ſhall 
deſcend to the grandmother's brother ; and yet if 
the father had died without iſſue, his grandmother's 


brother ſhould have been preferred before his mo- 


ther's brother, becauſe the former was heir of the 


part of his father tho* a female, and the latter was 


only heir of the part of his mother. But where 
the ſon is once ſeiſed, and dies without iſſue, his 


grandmother's brother! is to him heir of the part of 
his father, and being nearer than bis great grand- 
mother's brother is preferred in the deſcent. But 


this is always intended ſo long as the line of de- 
ſcent is not broken; for if the ſon alien thoſe 
lands, and then repurchaſe them again in fee, now 
the rules of deſcents are to be oblerved, as if he 
were the original purchaſer, and as if it had been 


in the line of the father or mother, 


"RULE VII. 


N all ſucceſſions, in the line deſcending, tranſ- 
verſal, or aſcending, the line that is firſt de- 
rived from the male root has always the ſe: 
rence. 
| Example i in the line diſtending. 

A. has iſſue two ſons B. and C. B. has iſſue a 
fon and a daughter D. and E. D. the ſon has iflue 
a daughter F. And E. the daughter has iſſue a 
ſon 6. Neither C. nor any of his deſcendants 
ſhall inherit ſo long as there are any deſcendants 
from D and E. and neither E. the daughter, nor 
any of her deſcendants ſhall inherit ſo long as there 
are any deſcendants from D. the ſon, whether 
they be male or female, 


_ 2dly, 
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Kule in the feending r... 
If; A fon hots lands in, fee fimaple, and dies 
without iſſue, thoſe of the male lige aſcendiyg 
_ u/que infixitum (hall be preferred in the deſcent, ac- 
ee to their proximity of mow tq "IN ſon, 


| | Example " pe bt 
1 The father's brother and ſiſters we ar de- 
ſcendants, ſhall be preferred before the brother of 
: the PETER, and their deſcendants. 


| Example 2. 
17 ates father has no brothers nar ſiſters, the 
grandfathers brothers and their deſcendants. 


Laa 3. 
For want of brothers, his liſters 1 Weh de- 
ſcendants, ſhall be preferred before the brothers of 
the great grandfather. 


Objerwation. 

; For altho' the father or grandfather cannot im- 
mediately inherit to the ſon, yet the direction of 
the deſcent to the collateral aſcending line, is as 

much as if the father or grandfather had been by 
law inheritable ; and therefore as in caſe the fa- 
ther bad been inheritable, and ſhould have inhe- 

rited to the ſon before the grandfather, and the 
grandfather before the great grandfather, and con- 
ſequently if the father had inherited and died with- 
out iſſue, his eldeſt brother and his deſcendants 
{ſhould have inherited before the younger brother 
and his deſcendants; and if he had no brothers but 
filters, the ſiſters and their deſcendants ſhould have 
inherited before his uncles or the grandfather's 


brothers and their deſcendants, 80 tho' the father 


Deſceut. 
is excluded from inheriting, yet the deſcent is di- 
rected as it ſhould have been, bad the father iphe · 


rited, viz. it lets in thoſe firſt that are in the next 


degree to him, 


2. Rule in the aſcending line, | 
The line of the part of the mother ſhall never 
inherit as long as there are any, tho” never ſo re- 


mote, of the line of the part of the father, 


Example. | 

If the mother has a brother, yet if the gre 
great great grandfather, or great great great grand- 
mother of the father has a brother or ſiſter, he or 


ſhe ſhall be preferred, and exclude the mother's 


brother, tho' he is much nearer. | 


3. Rule in the aſcending line. 
The male line of the part of the father aſcend- 
ing, ſhall in æternum exclude the female line of 
the part of the father aſcending. | | 


Example. ; | 

If a ſon purchaſes lands and dies without iſſue, 
the ſiſter of the father's grandfather, or of his great 
grandfather, and ſo in infinitum ſhall be preferred 
before the father's mother's brother, tho* the fa- 
ther's mother's brother be a male, and the father's 


grandfather or great grandfather's fiſter be a female, 


and more remote. | 
| Reaſon. _ | 
She is of the male line, which is more worth 


than the female line, tho' the female line be alſo 
of the blood of the father. 


4. Rule in the aſcending line. 

As in the male line aſcending, the more near js 
Preferred before the more remote; ſo in the fe- 
male line deſcending, if it be of the blood of the 
father, the more near is alſo preferred before the 
more remote, | 


Example, 
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Delceut. 


Example. ä 

It one purchaſes lands and dies without iſſue, 
and the father, grandfather, and great grandfather, 
and ſo upward, all the male being dead, without 
any brother or ſiſter, or any deſcending from them ; 
but the father's mother or fiſter has a brother, and 
the father's grandmother has a brother : Tho' all 
theſe are of the blood of the father; and tho” the 
remoteſt of them ſhall exclude the ſon's mother's 
brother; and tho' the great grandmother's blood 
has paſſed thro' more males of the father's blood, 
than the blood of the grandmother or mother of 
the father ; yet the father's mother's ſiſter ſhall be 
preferred belore the father's grandmother's brother, 
or the great grandmother's brother. 


Reaſon. 

They are all in the female "I and the father's 
mother's ſiſter is the neareſt, ſo ſhe ſhall have the 
preference as well as in che male line aſcending, 
the father's brother or his ſiſter ſhall be preferred 
before the grandfather's brother. 


5. Rule in the aſcending . 

But yet in the laſt caſe where the ſon purchaſes 
lands, and dies without iſſue, and without any 
heir on the part of the grandfather, the lands de- 
ſcend to the grandmother's brother or hitler, « as heir 
on the part of his father. 


| Olſerwa tion. 
vet if the father had purchaſed this wk and 
died, and it deſcended to his ſon, who died with- 
out iſſue, the lands ſhould not have deſcended to 
the father's mother's brother or fitter, for the rea- 
ſons upon the 3d Rule: But for want of brothers 
or filters of the grandfather's great grandfather, 
and ſo upwards in the male aſcending line, it 
ſhould deſcend to the father's grandmother's bro- 
ther or ſiſter which is his heir of the part of the 
father, who ſhould be preferred before the father's 
| mother's brother, who is the heir of the part of 


the mother of the purchaſer; tho' the next heir of 
the 


Deſcent. 
the part of the father of him that laſt died ſeiſed ; 


and therefore, as if the father that was the purcha- 
ſer had died without iſſue, the heirs of the part of 


the father, whether of the male or female line, 
ſhould have been preferred before the heirs of the 
part of the mother ; ſo the ſon, who ſtands now in 
the place of the father, and inherits to him prima- 
rily in his father's line, dying without iſſue, the 


ſame devolution and hereditary ſucceſſion ſhould 


have been as if his father had immediately died 
without iſſue, which ſhould have been to his 
grandmother's brother, as heir of the part of the 
father, tho' by the female line, and not to bis mo- 
ther's brother who was only heir of the part of his 
mother, and who is not to take till the father's line 
both male and female be ſpent. 


6. Rule in the aſcending line. 


If the ſon purchaſes Jands, and dies without if- 


ſue, and it deſcends to any heir of the part of the 
father, and then if the line of the father (after en- 
try and poſſeſſion) fail, it ſhall never return to the 
line of the mother; tho” in the firſt inſtance or firſt 
deſcent from the ſon, it might have deſcended to 
the heir of the part of the mother. 


Rea ſon. | 
For now by this deſcent and ſeiſin it is lodged 
in the father's line, to whom the heir of the part 
of the mother can never derive a title as heir, but 
it ſhall rather eſcheat. 


| | Obſervation. | 
But if the heir of the part of the father had not 
entered, then the line had failed, it might have 
deſcended to the heir of the part of the mother, as 


heir to the ſon, to whom immediately, for want 


of heirs of the part of the father, it might have de- 
ſcended. 


7. Rule in the aſcending line. | 

And (for the ſame reaſon) if it had once de- 
ſcended to the heir of the part of the father of the 
| 3 grandfather's 
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Deſtcent. 


grandfather's line, and the heir had entered, it 


ſhould never deſcend to the heir of the part of the 


ſather of the grandmother's line. 


| | Reaſon. RNs 
The line of the grandmother was not of the 
blood or conſanguinity of the line of the grand. 


father's ſide. 


; 8. Rule in the aſcending line. 
If for default of heirs of the purchaſer of the 


part of the father, the lands deſcend to the line of 


the mother, the heirs of the mother of the part of 
her father's fide, ſhall be preferred in the ſucceſ. 
fion before her heirs of the part of her mother's 


ſide; becauſe they are the more worthy. 


G) Deſtents by cuftom. 


\ Eſcents of fee ſimple by cuſtom are of ſeve. 
ral kinds; ſometimes to all the ſons, or to 


all the. brothers where one brother dieth without 


iſſue, as in gavel-kind; all the lands in Eng/and 
were in the nature of gavel-kind before the Nernan 
conqueſt, and deſcended to all the iſſue equally; 
but as the Normans did not conquer Kent, this cu- 
ſtom or tenure is ſtill preſerved in ſome places 


there. Sometimes lands deſcend to the youngeſt 
| ſon, as in Borough - Engliſh, and ſometimes to the 
eldeſt daughter, or the youngeſt, Sc. 


(C) Deſcents by ſtatute. 


N fee-tail according to the ſtatute of Hin. 
fter 2. or 13 Edw. 1. c. 1. directed by the 


manner of the ſettlement or limitation. 


Dietinue, 


8 — gm—— mw xc 


min 


the 


lle. 


Detinue. 
(a) Who ſhall have it. 


oops taken out of the poſſeſſion of the 
wife a feme ſole which marries and dies, the 
huſband fhall not have detinne unleſs his wife make 


kim executor, 38 Hen. 6. 26. pl. 38. for the buſ- 


band gained yo property by the marriage, becauſe 
the wife was out of poſſeſſion at the time, 

Executor ſhall have detinue for the goods of the 
teltator. 

A woman ſhall have it after divorce for the 
goods given in marriage with her, Nat. Br. 139. 
J. 16 fen. 8. 7. pl. 1. 28 Hen. 8. Dyer 13. 
fl. 51. for the divorce deveſts the property out of 
the huſband, which he only had by virtue of the 
marriage. 

A woman ſhall have it for a rationadili parte 15 
mrum where the cuſtom gives ſuch part, Nat. Br. 
122 J. for ſuch euſtom doth velt a property in her. 

Cuſtom that the heir ſhall have the principal 
goods of his anceſtor, he ſhall have detinue for 
them, 30 Edw. 3. 2. pl. . 39 Edu. 3. G. N. 24. 
aainſt the executor. 

And ſo the heir of a copyholder ſhall have de- 
tue for the copy before his admittance, 4 Rep. 
22, 6. 3. for he is intitled from his anceſtor. 

A. leaſes a houſe with implements to B. for 
years, A. ſhall have detinue for the implements at 
the end of the term, although they are waſted, 20 
Hen, 6. 16. pl. 2. for by the leaſe the property 
Was not altered. 

The plaintiff in a replegiare ſhall not have deti- 
nue for cattle taken in Miibernam, 6 Hen. 7. 8. b. 


2 Hen. 4. 9. Br. Debt 51. for by the Withernam 


he is deveſted of his property, becauſe he that 
brings a detinue ought to have property, 6 Hen. 7. 


9. Nat. Br. "ys. 1 Hen. 4. 9. which here he 
bath not. 8 


If 


Hauen 


E xXecutors _ 


Women. 


Heir. 


L. Hor. 


Proprietor. 


183 


If a horſe be ſtole and ſold in a market overt⸗ 


and be not tolled according to the ſtatute, 2 & 


Mar. c. 7. the owner ſhall have detinue by the 
ſame ſtatute, for by ſuch ſale the property is not 
altered, altho' tolled, therefore the owner ſhall 
have detinue. Stat. 34 Hen. 8. cap. 26. 

| The king ſhall have detinue for cattle of an out. 
lawed perſon, 4 Hen. 7. 17. pl. 3. Br. Outlawry 


41. againſt him that detains them, for the property 


- veſted in the king by the outlawry before {ci 
ure. | 

If a thing be delivered to 4. to deliver to B. 
yet B. ſhall have detinue, 18 Hen. 6. 9. a. for the 
property is adjudged in B. becauſe it was delivered 
to A. for his benefit only. | 

Huſband and wife may join in detinue for a 
deed of lands, 38 Hen. 6. 25. Lib. Intra. 209. 
d. ſect 3. & fol. 217. a. ſed. 2. wiz. concerning 
lands of the wife. | 

But this is when the defendant comes not to the 
deed by bailment ; for if the huſband bail them he 


- ſhall have it alone, ibid. 8 Edu. 4. 15. 38 Hen. 
6. 25 a. for the privity lies betwixt the bailor and 
bailee. Vid. tamen Lib. Intra. 117. 4. et. 2. 


Donor. 


S tranger. 


If bailment be before coverture they ought to 
Join, 21 Her. 7. 29. for conformity; but upon 


bailment during the coverture, the huſband ſole 


| ſhall have detinue, 8 Edw. 4. 16. for that is ad- 


judged his-bailment only. _ | 

The donor in tail ſhall have detinue for the in- 
denture aſter the death of the donee without iſſue, 
Nat. Br. 138. f. in reſpe& of his reverſion which 
depends upon the deed. RE: 

A ſtranger ſhall not have detinue for deeds un- 
leſs he makes title to the land; but upon requeſt to 
deliver them, and a refuſal, he ſhall have an action 
upon the caſe, 33 Hen. 6. 26. pl. 12. if the deeds 


do concern him. 


Feofree. 


If one have deeds, and ſome concern warranty, 


ſome not, and infeoff B. with warranty, B. ſhall 


not have detinue for the deeds which ſerve to de- 


raigu the warranty per amount, 1 Rep. * 4 


Detinue. 


Edw. 3.11.6. becauſe they do not wholly con- 

cern him. mo | / RP 
Neither is it material for to maintain the title, 
but they ſhall have them which concern the poſſeſ- 
ſion only, 76:74. wiz. of the land, and the feoffor is 


to have the deeds to maintain his warranty. 
But if a feoffment be made without warranty, 
the feoffee ſhall have detinue for all, i Rep. 1. wiz. 


all the deeds that do any ways concern the title, 


that he may be'able to defend it. | 
Unleſs it be per dedi, then it is expreſs warranty, 


during the life of the feoffor, per flat. de bigamis, 


cap. 6. 1 Rep. 1. for the word dei implies ſo 
much. : | 

But in all theſe caſes the feoffee ſhall have deti- 
nue for them againſt a ſtranger that cannot intitle 
himſelf by the feoffor, Nat. Br. 138. g. 1 Rep. 2. 


0. 7 Edw. 4. 26. becauſe a ſtranger cannot pre- 


tend any colour. 

And if the thing which lies in grant, as a lord- 
ſhip, rent, advowſon, &c. be granted to 4. with 
warranty, which grants it to B. with warranty, 
B. ſhall have detinue for the ancient deed, becauſe 
he cannot make a title without the ancient deed. 
t Rep. 1. 3. 2. | 

So in other caſes, the feoffee ſhall have detinue 
for every deed which concerns the making of his 
ellate good Nat. Br. 138. K. | 

Note; If A. bail deeds of land to B. to rebail 
them to him and his heirs, and afterwards enfeoff 
C. in fee, yet C ſhall not have detinue againſt B. 
for it is a charge to A. per cauſe of bailment. 18 


Hen, 7. 48. pl. 3. 


f A. grant a thing that lies in grant to B. with 
warranty, B. ſhall have detinue for the antient 
deed, becauſe this makes his title. 1 Rep. I. 6. 

A. makes a deed of feoffment and delivers this 


upon condition, if the condition be not performed 


be ſhall have detinue. 37 Hen. 6. 37. 


The heir of the diſſeiſee ſhall have detinue for 
the deeds, Nat. Br. 1 38 /. for he is in by deſcent, 
and the law will judge his title good till it be 

The 


evicted, 
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Heir He- 
cial. 


father. 


Joint te- | 
nant. 


nant. fur- 
ui vor. 


Recuſant. 


Detinue. 
The heir in tail ſhall have detinue againſt the 


the diſcontinuance for the deed of entail, Nat. Br. 


138. 5. 9 Ed. 4. 5 2. fl. 15. for it belongs to 
him to make out his title by virtue of the intail. 
And altho' there be a warranty to the feoffee 


by his cn Heu. 6. 15. Pl. 5. 4 Hen. J. 10. 


pl. 4. for the heir in tail comes in paramount the 


One joint-tenant ſole delivers the deed to iede- 
J | 


liver to him, he alone ſhall have detinue by reaſon 
of this ſpecial bailment, 13 Rich. 2. Bre. 648, 


tho' the deed doth belong unto both, for the bail- 


ment is the cauſe of the action. 
Jeint- te- 


A. enfeoffs B. and C. and the heirs of B. and de. 
livers all the deeds to B. who dies, C. ſhall have 
detinue for the deed of feoffment, but not for the 
other deeds, 34 Heu. 6. 1. 3. 1 Rep, 1. a. Nat. 


Br. 138. f. wiz. which concern the inheritance, 


but the deed of feoffment concerns the eſtate far 
life as well as the inheritance. 
Recuſant ſhall not have an action for any thing 


ſeiſed into the hands of the king. Szar. 3 Jac. 


Remain- 


aer 


cap. 5 


22 Hen. 6. 1, A tenant for life dies, he in the 


remainder ſhall have detinue for the deed, 9 He, 
6. 54. pl. 39. for now his title is come in poſſeſ- 


ſion, and ſo the deed that created it belongs t0 
him. | 


If tenant for life die, he in the remainder of 2 
copyhold ſhall have it. 4 Rip. 22. 6. 
Land is given to A for the life of B. the remain- 


der to C. in fee, B. dies, C. ſhall have detinue a- 
gainſt J. without requeſt, becauſe he had intereſt 


Tertenant.. 


Lad. 


in the deed during the life of B. 33 Heu. 6. 30. 

b. 35 Hen. 6. 9. a. in reſpect of his remainder. 
Tertenant ſhall have detinue for the deeds, 

1 Rep. 2. a. which concerns the land in his poſſeſ. 


ſon. 


The lord by eſcheat ſhall have detinue, 1 Rp. 
2. a. 10 Faw. 4. 14. 6. for the deeds which 
concern the land eſcheated. 

N | (B) Agnirf 


Detinue. 19H 


> 0 


(B) Againſt bew it lies. 


N adminiſtrator ſold a thing, the executor Admin * 

proves the Will, he ſhall have detinue againf} ftrator, 
he vendee of the adminiſtrator, Com. 275. for now | 
the adminiſtrator's title and property is deſtroyed, 
and the ſale accounted void irreplevilable. - 

Avowant teturns irrepleviſable, the other tenders 
amends, and upon refuſal ſhall, have,,detinue, 8 
Rep. 147. a, for the property is in him, 10 EAR. 
Djer 280. fl. 14. notwithſtanding the dillxeſs, for 
the diſtreſs did but put them in the cuſtody; of the 
law, and altered not the property. 

Goods delivered to 4. to keep, and they are 
ſtolen, yet detinue lies againſt him, 4 Rep. 83. Haig of: 
for he qught to have kept them at his peril, and he 
ſtall have his remegy againſt the thief. 

But if he take them 10 keep as he would; his 
own, and they are ſtolen, detinue lies not, 4 Rep. "NN. 
$3, for here he warrants not the fafe keeping of 
chem, for he tannot warrant his own from ſealing. 

Goods delivered to B. to deliver to C. yet C. 
ſhall have detinue againſt. B. 18 Heu. 6. g. 2 

at. Br. 138. a. for the delivery of them to 
delivered to B. veſts the property of them in 
and not in C. 

ie lies not againſt huſband and wife, ſap; 77 i 
they detain, 38 Zw. 3. 1. W. 1. 13 Rich. : 45 __ 
Breve 644. for the wife cant detsis, for it is the 
detainer of the huſbard, 

But of bailment to the wife, dum ſola fuit, and 
if the huſband did detain, 43 Edo. 3. 18. U. . 
Lib. Intra. 2 19 d. ſect. 4 it lies 

A carrier loſes B. 's goods, or they are ſtolen Carrier. 


goods. 


and wife, 


from him, yet detinue lies againſt him, 4 Nep. 84. 
a. 2 Hen. 7. 11. 6. ſor the property was in the 


owner, and the law chargeth the carrier with them. 
It lies againſt an executor, but he ſhall not be 
charged but for his detainer, 39 Faw. 155 1. 1 
in his own time, and not for the teilator's de- 
teiner. 
| 1 
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Leſſee. 


| Find, | 


Detinue. 
It lies againſt an executor upon a rationabili 
arte bonorum, 17 Edav. 3.9 pl. 29. brought by 


the wife of the teſtator. 
Leffor ſhall have detinue for implements leaſed 


with the houſe, at the end of the term againſt the 


leſſee, altho' they are waſted, 20 Hen. 6. 16, yl, 
2. for the property of them was not deveſted out 
of the leſſor by the leaſe. | 

Againſt him that finds goods, if they be waſted 
by wilful negligence, otherwiſe if it be by caſual 


means. Doc. & Stud. 129. 5. 


If a horſe be ſtole and ſold in the market, but 
not according to the ſtatute, the owner ſhall have 
detinue, fat. 3 Mar. c. 7. for the ſale is void, and 
ſo the property is not altered. 

Adminiſtrator ſold a thing, the executor proves 
the will, he ſhall have detinue againſt the vendee 
of the adminiſtrator. Com. 273. 

It lies againſt a ſheriff, where he returns upon a 


Returno habendo, quod averia elongata ſunt, Stat, 


Weſt. 2. c. 2. 9 Hen. 6. 42. 
If A. enfeoff B. with warranty, B. ſhall have a 


detinue againſt A. for deeds that comprehend war- 
ranty, or are material for the title. 1 Rep. 2. be- 


cauſe the warranty is for his benefit. 
If A. enfeoff B. without warranty, B. ſhall have 


it againſt J. for all the deeds concerning the land, 


the feoffor needs not any deeds to make out the 
warrantv. 


And if the thing lies in grant, then it lies againft 
the feoffor for all. 1 Rep. 1. 

And ſo in any caſe for a deed that makes his 
eſtate good. Nat. Br. 138. &. 

A leaſe made to 4. for the life of B. remainder 
over to C. B. dies, C ſhall have detinue againſt 4 


with requeſt, becauſe C. had intereſt in it belore, 


33 Hen. 6. 30. 6. and he knows that by the death 


of B. his — is determined. 


(C) For 


rabili 


t by 
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(C) For what things it lies. 


Etinue ought to be of a thing certain, Nat. 
Br. 138. 4. bacauſe tlie very thing detained 
is to be recovered. | 
Detinue lies for money in a bag, or box, or 
coffer, Nat. Br. 138. a, for that may be e | 
known. 
But acharwiſe it lies not, Nat. Br, 138. 42. 22 
Hen. 8. Dyer 22. pl. 137. for then the money 
cannot be known. 
It lies of rationabili parte gonorum, 17 Edv. 3. Rationa- 
9. pl. 29. by cuſtom. bili parte 


Cuſtom that the heir ſhall! have the principal bororum, 


goods, detinue lies for them, 30 Ew. 3 2. pl. Hier, 
. 39 Eder. 3. 6. fl. 24. & fil.g. fl. 18. 
Land leafed with implements at the end of the 
term, detinue lies for them, ae waſted, 20 les. 
b. 16. fl. 2. 


If goods are loſt, detinue lies not, Nat. Br. 138. God; 4. 


a, 18 Hen. 6. 9. a. againſt the bailee by the 
party to whom they ſhould have been bailed over. 
A. bails goods to B. which are ftole, detinue lies 
againſt B. for them, 4 Rep. 84. but if he receive 
them to Keep as he does his own goods, and they 
are ſtole, it lies not, Rs 83. 9 Eau. 4. 40. 
pl, 22. 
Carrier loſeth goods, or is 1 yet detinue : 
lies againſt him, 2 8 2 Hen. 7. $1: = 
A. contracts for corn to be delivered at a day to 
come, he ſhall have a detinue at the day for this, 
No. Lib. Intr. 169. 6. /ee. 1. for by the contract 
he had a property in this corn, 
After a divorce it lies for goods given in marri- Hiqorcs. 
age, Nat. Br. 139. a. 26 Hen. 7. Pi. 1. 28 Hen, 


goods. 
Corn. 


8. Dyer 13. pl. 61. 


It lies of a horſe, cow, Sc. or more cows or 
horſes, Nat. Br. 138. a. be the number what it 
will, | 

It lies for the plaintiff in replevin for goods ta- Neplevi 
ken in JJ ithernam, becauſe he from whom they rm 
Vor, I, : K were 
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2 


Fender 27 
Gents in 
940 plewiu. 


(Corn and 


e A Ze. 


Commuoner. - 


Tenant, 


&C. 


Diſtrels. 
were ſo taken had not the property in them, 2 
Hen. 4. Br. Debt 51. 6 Hen, 7 8. 6. 

The pl>intiff i in a reþleg rare after return irreple. 
viſable upon tender of amends ſhall. have detinue 
for the goods, 8 Rep. 147. a. for he had the pro- 
perty in them, 10 Elzz. Dyer 8. 280. pl. 14. not- 
withſtanding ſuch writ. 

4, delivered B. corn and Wine Sc. and they 
periſh, yet detinue lies gun them. Dee. & 


Stud. 1 29. 4. 


But if it be a ching that is to hs re- Keliveted, as 
a horſe, Sc. and if it be uſed in other manner than 
was agreed, and if it periſh in default of the party 
to whom it was delivered, an action hes, Deg, 
& Stud. 129. a. 

But if it be uſed but in ſach manner as it was 
agreed, and it periſh, but not by default of the 
party to whom it was delivered, action lies not. 
Doe. & Stud. 1 5 4 


Diſtreſs, 

(A) No may diftrain. 
OR D of a manor may diſtrain cattle, &«. for 
damage feaſant, when the tenant puts in 
more cattle in the common than he ought to do, 

43 Eliꝝ 3. 32. 46 Ax. 3.12. fl. 1 3. 

For rent ſervice, Sc. 1 Infl. 142 

For an amerciament in his leet, 6 Rep, 25. 4. 


20 Hen. 7. 66. 


F or a relief, Se. but not his executors. 4 Rep. 


For forfeitures of inmates, or b for erecting cot- 
tages. 31 Elix. c. 2. 

A commoner may diſtrain the cattle of a ſtran- 
ger, damage ſeaſant. q Rep. 112. 15 Hor. 7, 
2. 33 Hen, 8. 15. 3 Lew. 104. As. Lib. Iutra. 
$73. 4.3 4: 

"Tenant at N may diſtrain damage fea- 
ſant. 4 Hen. 3 
So may any perſon claiming a rent, Sc. by 


reſer tion or by grant. 
Feen Gf 


c. for 


its in 
0 do. 


5. 4. 
Keb. 
cot. 


{tran- 


'N, 7 
Iatra. 


> fea- 


. by 
C fl uy 
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Crftay que aſe ſince n. 27 Her. 8, of aſes Ceſluy que 
may diſtrain. 2 8 


Executors of tenants for life may diſtrain ror Eæccuters. 
rent in arrear. Stat. 32 Hen. 8. c. 37. Ld Nam. 
172. Lut. 1230. 

Baron may diſtrain ſheep delivered to his wife Hatun ks 
dum ſola to dung her land, as damage-feaſant after Fame. 
refuſal to take them away. 43 Elix. 3. 32. 

A. ſeiſed of 200 acres of open moor ſold 50% Tre aoer in 
B. each ought to incloſe againſt the other, and if 
the cattle of one go into the land of the other, 
they may be ditrained damage feaſant, Dyer 372. 
for by the ſale tae lands are ſevered. 

Where two parcels of land are diſtinctly let, 
there cannot be a joint dutreſs tor h rents. 2 
Hr. 1040. 


COMMO0ns 


(B) For what cauſe. 


5 op 5 0% 580 or amerciament a TD 
33 IE P45» amercia- 

Yn amerciament in a court baron, by ſpecial wet, 
preſcription, 16 HLAen. 7. 14. 9 Hen. 7. 22. as for 
not doing ſuit there, 77d. 4 Nep. 95.4. 1 Ven. Io; 

An amerciament at the ſheriff's torn, Sc. if 
tere be a ſpecial preſcription to amerce and di- 
* 33 Hen. 8. 30. i Vent. iog. . 

701, 7 739, FF” | 

| Provects tne by preicription, otherwiſe not. e 


1 Rep. 44. letæ. 

A tax ſet by the inhabitants df a pariſh, juſtices T 
4 2 0 Sc. Dot. & Stud. 74. 22 Elix. 3. 

„ 2 Lats; 1179. Salk. 206. Cro. Car. 

"Sai at a mil}, 22 Hau. G. 14. J. Nat. Br. 122. ait, &c. 
m. | 


Rent-ſervice and all manner of ſervices certain, 
Dock. & Sud. 74. 1 Inf, 96 As for heriot- Services. 
ſervice, 1 U 161. 6. for which alſo one may ſeiſe 
at election. Fits. Herict 2. Cro. Elix. 32, 590. 
But for heriot-cuſtom one may only ſeiſe, Fitz. 
Heriot 7. except there be a cuſtom alſo to diftrain, 
K 2 and 
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Kent. 


R lions, | 
Kc. 
Ci Bold. 


Fi uss. 


Nomine 
Pœnæ. 


bc 


cauſe. 


Night, 


After the 


— 


8 ecr mm, 


D. ring the 


$6171: 


Diſtreſs. 


and a ſeiſute muſt be only of the proper beaſts of 


the tenant, but a diſtreſs may be of any man's upon 
the land, i Jones 303. Cro. Car, 260. Co. Eliz. 
32, 590. | 

Rent-ſervice (/ee before) any rent by preſcrip. 
tion, Fitz, Charge 1. or by grant, but not for rent. 
ſervice made ſeck by grant. 1 Inf. 150, 151, 


On leaſe of tithes rendering rent, no diſtreſs to be 


of the tithes, becauſe they are the 
Hen. 4. 40. | | 1 

Tenant in dower can't diſtrain for arrearages of 
rent before the recovery. 40 Elix. 3. 22. 

For reliefs, eſtrays, pledges, &c. wid (A) 

But not for a fine on alienation of a copybolder, 
due by cuſtom, unleſs cuſtomary to diſtrain ; contra 


things. 11 


if due by tenure. 1 Fo. 132. 3 Bulft. 323. Lat. 


37 „ 5 
No diſtreſs for amine pænæ, if rent charge is 


granted with it, and clauſe of diſtreſs, and the year 


in curs, for it depends on the rent. Winch 7. 
Where a diltreſs is taken without cauſe, the 


owner may reſcue it before impounding, but not 


after. Saik, 247. Ld. Raym. 105. 
(C) At what lime. 


| Þ aan for rent-ſervice, charge, or ſeck, or 


other duty (except damage feaſant) not to 
be in the night. g Rep. 66. 1 Vu. 142. | 

After the term ended, no diſtreſs can be. 14 
Hen. 4. 31. 

But any perſon having rent due upon any leaſe 
for life, for years, or at will, determined, may di- 
{train for the arrears after the determination of the 
leaſes, provided that ſuch diſtreſs be made within 
fix kalendar months after the determination of ſuch 
leaſe, and during the continuance of the landlord's 
title, and the poſſeſſion of the tenant, fiom whom 
the arrear became due. Stat. 8 A. c. 14.46, 7. 

No diſtreſs to be during the term, except the 
rent be made payable before the term ended, 
D:&. & Stud. 74. 
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Diſtreſs, 


The huſband leaſes his wife's lands, the wife 
dies without iſſue, the huſband cannot diſtrain, be- 


cauſe the reverſion goes to her heir. 
Hen. 6. 45 

No difteeſs to be for rent where there is no re- 
verſion; as where a termor grants away all his 
term to another, rendering rent. 2 Lev. 80. Lat. 
211. Bac. Abr, 106. Freem. 218. Cro Jace 
487. Mo. 126. Str. 405. Bro. Abr. tit. Di- 
fre, tl. 7. ibid. Debt. pl. 39. Al. 57. Co. Lit. 
292. b. Str. 405. 

Vid. Aut: 11 C. 2.c. 19. Peſt. D. 


(D) 7. what place. 


OT on the king's lands whilſt in his poſ- King's 
ſeſſion. Savil 125. 5 Rep. 92. FS 

The king may diſtrain in all the lands of his te- Hes 285 
nants, rr held by others, for rents, avowries, | 
fee farms, Ac. 1 Ro. Ar. 

For an amerciament in the torn, the ſheriff may County. 
dilſtrain throughout the county. 12 Hen. 4. 24. 

13 Hen. 4. 9. Fitz. Avowry, 194. 

So one fined at the leet, being one of the dezi- 
ners, to be diſtrained thro' all the juriſdiction of 
the leet, tho" he be of another dezin. 11 Rep. 45: 

6, 11 Hen. 4. 89. 

But where one has a leet within his manor, he ne 
can't diſtrain out of his manor. 4 E. 3. 26. but 
he may within the juriſdiQion of the court. Fitz, 

Auuaury 194, 225. | 

The ſheriff may diſtrain the goods of any man, Houſe, 
a any place within his county, in another man's 
houſe or ground, as well as the owners. 1 Rell, © 
Ar. 670. 

For a tax by parliament a diſtreſs may be age. 
throughout all the village. 11 Hen. 7. 18 E. z. 11. 

A heriot ſervice in any place where found, tho 
not within the fee. 6 E. 3. 208. 

So if one diſtrains cattle, and puts em in pound, 
and then takes em out, he may diſtrain or take 
gn in any place. 24 Hen. 6. 18. | 

K 3 | Yet 
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du,. 


Any places. 
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_ Other | 
lands, &C. 


Inn, &c. 


T,ce: cnt 

gd ccu- 
: | 

E227770, 


Hcaſe . 


Of carry- 
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8024s to 


prevent 
dijirejs, 


Offtreſs. 


Yet for rent or any other thing due for ary 
lands or tenements, diſtreſs to be upon the ſame 
land, Sc. charged therewith : But if he comes to 
diftrain, and the owner ſeeing his purpoſe drives 
away the beaſts, or carries out the goods in his 
view, he may purſue, and take it preſently on ſuch 


Freſh purſuit, tho' in another's ground, or houſe, 
or in the highway, let who will be the owner of 


tne goods. 1 Ro. Abr. 671. 1 It. 161. 2 If, 
132. 
The goods or beafts of a man coming into an 


inn, are not to be diſtrained chere. . 


fireſs 19. 

Cattle coming to Lendon for ſale, were diſtrained 
in a cloſe they were lodged in on the road, for the 
rent of the land, and the diſtreſs adjudged g00d, 
2 Lat. 1165. 3 Liv. 260. vid 3 Cre. 549, 628. 
but afterwards-decreed in Chancery, that the owner 
ſhould be repaid the value of his cattle, and ell bis 
charges both in law and equity. 

Cattle put into land charged with a rent choye, 
may be diſtrained upon the land, tho? neither le.“ 
vant nor couchant there; contra, if they eſcape, 
15 Hen. 7. ty. 1 L 7; 

The lord may enter the houſe of his tenant to 
diſtrain, if the door be open. 38 Hen. 6 26. 

But if he finds the houſe faſt with a bar, Cc. 
and break into it to Giftrain, it is wrongful. Fitz, 
Diftrcſs 21. 

If any tenang, leſſee for life or lives, years, at 
will, ſufferanze or otherwiſe, fraudulently or clan- 
deſtinely convey away, or carry off or from the 
pre miſſes his goods or chattels to prevent diſtreſs, 
the landlord or leſſor, or perſon by him lawfully 
impowered, within zo days, rext enſuing ſuch 
conveying or carrying off, may diſtrain them 
wherever found; provided they be not fold % 


fade, and for a 3 conſideration before ſuch 


ſeiſure, to any perſon not privy to ſuch fraud. 


And if any tenant or leſſee fraudulently remove and 


convey away his goods or chattels as aforeſaid, and 


N perſon wilfally and knowingly aiding or 


aſſiſt ing 


Diſtrels. 
zſüſting ſuch tenant or leſſee in ſuch fraudulent 
convey ing or carrying off of any part of the goods 
or chattels, or in concealing the ſame, ſhall forfe:r 
to the landlord or leſſor, double the value cf the 
goods by him carried off or concealed, to be reco- 
vered by action of debt. Provided that where the 
goods and chattels ſo carried off or concealed do 
rot exceed the value of 50/7. the landlord, or his 


ballift, ſervant, or agent, may exhibit a complaint 


in writing againſt the offenders before two or more 
juſtices of peace of the ſame county, &c. reſiding 
near the place whence removed, or where founz, 
not being intereſted in the lands or terements 
whence removed; who may ſummon the parties 
concerned, examine the fact, and witneſſes on oath 


or affirmation; and in a ſummary way determine 


whether the perſons be guilty of the offence ; and 


inquire in like manner of the value of the goods 


and chattels by them ſo carried off or concealed ; 
and upon full proof of the offence, by order under 
their hands and ſeals, adjudge the offenders to pay 
donble the value of the goods and chattels to ſuch 
landlord, or his bailiff, &c. at ſuch time as the ſaid 
jaſtices hall appoint: And if the offenders having 
notice of ſuch order, refuſe or neglect ſo to do, 
by V/arrant under their hands and ſeals to levy the 
lame by diſtreſs and fale of the offender's goods 
aud chattels; and for want of diſtreſs, commit the 
ofenders to the houſe of correction, there to be 
kept to hard labour without bail or mainprize 6 
months, unleſs the money ſo ordered be ſooner ſa- 
tied; provided that the perſon ſo aggrieved by 
ſuch order may appeal to the quarter ſeſſions, who 


muſt give reaſonable coſts to either party, and 


whoſe determination ſhall be final. Provided, 


That where the party appealing ſhall enter into a 


recoznizance with one or two ſufficient ſureties in 
double the ſum ordered to be paid, with condition 
to appear at ſuch ſeſſions, the order of the ſaid two 
Juſtices ſhall not be executed in the mean time, 
And where goods or chattels are ſo carried off or 


concealed, put, placed, or kept in any houſe, barn, 
( £ K 


4 ſtable, 
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Hor fe. 


Corn, &c. 
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ſtable, outhouſe, yard, cloſe, or place locked up, 
faſtened, or otherwiſe ſecured, to prevent diſtreſs ; 
the landlord or leſſor, his ſteward, c. or other 


perſon impowered to diſtrain (firſt calling to his 
aſſiſtance the conſtable, headborough, borſkolder, 
or other peace officer of the hundred, &c. or place 
| where ſuſpected to be concealed, who are required 


to aſſiſt therein; and in caſe of a dwelling: houſe, 
oath being alſo firſt made before a juſtice of a rea- 
ſonable ground to ſuſpect that ſuch goods or chat- 
tels are therein) in the day-time to break open and 


enter into ſuch houſe, c. and take and ſeize ſuch 


goods and chattels, as if they had been put in any 
open field or place. Stat. 11 G. 2. c. 19. 

As to where diſtreſs may be ſecured and ſold, 
vid. Foft. | 


(E) What things may be diſtrained. 


LL ſuch things of which a replevin lies, 
and which may be known again, and re. 
ſtored to the owner intire, and are not feræ na- 
tur, 1 Ro. Abr. 667. as money in a ſealed bag, 
22 E. 4.50. 1 Ro. 4br. 159. a cart or waggon 
full of corn or grain, 76. 2 Hen. 4.15. 2 fl. 82, 
i Je. 197. 2 Med. 61. a horſe laden with 
theaves, Sc. 22 E. 4. 50. | 
A horſe with the rider on him for damage fea- 
ſent may be diſtrained, and led to the pound with 
the rider on his back, but not for rent. 1 Vent. 


36. 1 Sid. 440. Horſes, &c. drawing a cart 


loaden, may be ſevered from it, and diſtrained for 
rent-ſervice. Sid. 422, 440. but otherwiſe for 


rent. Cro. El. 7. 8. Mar,g1. 


Sbeaves or cocks of corn, or corn looſe in the 
firaw, or hay in any barn, or upon any bovel, 
ſack or rick, or otherwiſe, may be diſtrained for 


rent. Stat. 2 W.& M. flat. I. c. 5.4 3- 


Alſo any cattle or ſtock, feeding or depaſturing 
upon any common appendant or appurtenant, or 
any ways belonging to all or part of the pre miſſes 
demiſed or holden; and all ſorts of corn and grab, 

0 * g opt, 


i 
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hops, roots, fruits, pulſe, or other produdt, grow- 


ing on any part of the eſtate. But if after ſuch 
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diſtreſs of corn, &c. the tenant or leſſee, his exe- 


eutors, &c. pay or tender the rent, together with 


the coſts and charges of making diftrels, and which 
has been occafioned thereby, the diftreſs to 
ceaſe, and the corn, Ee. to be delivered to the 
leſſee or tenant, his executor, Sc. Stat. 11 G. 2. 


c. 19. 


(F) What things may not. 


UCH things of which replevin don't lie. See 
8 before. 
Fiſhes in a pond. 1 C70. 188. 


2 Infl. 


Nor poultry 


Dyer 312. 1 Loft. 47. | 
An anvil in a mith s ſhop. 14 Hen. 8. 25. | 
A mill-ſtone that is ſevered for picking, &c. 
Ibid. | 
Tools or inſtruments of a man's trade. 1 f. 


47- | 

Books of a ſcholar, Vid. 

A man's wearing apparel. 2 Isft I 33. 

A garment or cloth in a taylor's or weaver's 
hop. 22 Ed. 4. 40. 

Sacks of corn or meal in a mill, or in Wini 
| oft. 29, 47. 

Corn growing, nor after it is Rus 
4. but fee before. 

A horſe in a ſmith's ſhop, or in a HOO or inn. 
"> be: 
Whilſt the rider_is on his back, 7. e. for rent. 
Fitz. Reſcous 14. Cro: EI. 552. contra. for da- 
mage feaſant. 1 Vent. 36. 1 Sid. 440. 

Cattle put into B. and ſtray ing into C. for de- 
fault of incloſure. Dyer 365, 317. 39 E. 3. 3. 


18 E. 2 


Cattle delivered by the ſheriff to the tenant in 


dower (for ſeiſin of rent) for arrears of r rent of the 
leme lands. . E. 3. 22. 


K 5 Any 


133. 
Cattle of che plough, if ſufficient diſtreſs * 
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Any thing that is in the cuſtody of the law, as 


things diſtrained, damage feaſant, goods taken in 


execution, c. but by at. 8 A. c. 14. No goods 
upon any tenements leaſed ſhall be taken in execu- 
tion unleſs the party ſuing it out, ſhall before the 
removal of the goods, pay to the landlord, or his 
bailiff, all the rent, if it be not more than for one 
year, and if more, then the party paying one 
year's rent, may execute his judgment; and the 


ſheriff ſhall levy and pay to the plaintiff, as well 


the money paid for rent, as the execution money, 
By Stat. de Diftric, Scac. 51 Hen. 3. None 
ſhall be diſtrained by the beaſts that gain, (i. e. 


manure his land) nor by his ſheep, but until ano- 
ther diſtreſs or chattels ſufficient be found, except 


for damage feaſant. 


(8) In what caſes ſeveral diftreſſes may be, 


Wo diſtreſies can't be taken for one and 


the ſame rent, Co. EI. 13. Med. 7. ex 


cept there be nat ſufficient at the time of the fi 


taking. Lut. 1536. But by Hat. 17 C. 2. c. 7. 
where the cattle, Sc. diftrained are not of the full 
value of the arrears for which they are diſtrained, 


the party, his executors or adminiſtrators, may 


from time to time diſtrain again for the reſidue of 
the arrears, ard by fat. 19 C. 2. c. 5. this extends 


to 17 ales, ard the counties palatine. And where 


the diſtreſs dies in the pound, the diſtrainer may 
diſtrain again; aliter, where it eſcapes, unleſs it 


appear that the plaintiff was in no default. Salk, 


248. | 


N 


(H) Of exceſſ ve diſtreſs. 


O diſtreſs taken for homage or fealty to be 
1:id exceſſive, becauſe of the high eſteem 


thereot in law. 27 AP pl. 5 1. 28 4}. pl. 50. 
43 E. 26. 4 Rep. 8.6. 2 luſt 107. 

4. Horſes and a cart for 25. rent, not exceſſive 
becauſe of the intirety, they being fixed ta the 
cart. 8 Hen 4. 15. 20 FE. 4.3. 2 Vent. 183. 


2 nfl, 
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2 Inſt. 107. And ſo of a fold or flock of ſheep, 
where they are intire, and can't well be ſeparated. 
20 E. 4.3. But if 40 ſeveral ſheep are taken for 
24. or 16 oxen for 9 d. this is exceſſive, becauſe 
they are ſeveral. 41 E. 3. 26. 

if the landlord diſtrain a horſe or an ox for 14. 
if no other diſtreſs were on the land, it is not ex- 
ceflive ; but otherwiſe if ſheep, ſwine, &c. were 
there are at the ſame time, becauſe they were of 
leſs value. 2 Iuſt. 167. 

Perſons taking exceſſive diſtreſſes to be grievouſly 
amerced, ſat. 52 Hen. 3. c. 4. but an indictment 
or information will not lie. Vid. 1 Mad. 7 1, 288. 
3 Lev. 299. Ray. 205. 1 Fent. 104. 

If the lord or another diſtrain ſeveral times for 
rent or ſervices where none in arrear, the tenant 
may have an aſſize de ſovent diſtreſs. F. N. B. 
178. J. But if he diſtrained for homage or fealiy 
ſo often, that the tenant could not manure his 
land, the tenant cannot have it. 4 Rep. 8. b. 


OW How a diſtreſs is to be uſed, &c. 
Hings diſtrained that have life, ought to be 


put in a pound overt, that the owner may /2-4/; ;; 40 


feed them, for the keeping is at his peril. 1 . 
47. 6. 2 Inſt. 106. yet one may put them in a 
pound covert or cloſe; but then the diſtrainer 
muſt keep them at his peril, without having any 
ſatisfaction for his trouble or charge. i 

Dead goods or ſuch as may take damage by wet 


or weather, to be impounded in a houſe, or other 


pound covert, or cloſe; the diſtrainer is anſwerable 
if he ;:mpound them in a pound overt,, V. 

By [tat. Mar . Of FW jiminſt. 1. a aiitreſs is hot 
to be driven out of the cou: „ty. 

And by fat, 1 & 2 P. & NI. c. 12. no Giftreſs 
of cattle to be driven out of the hundrel, rape, 
wapentake or lath; where takten, except to a 
pound overt within the thire, not above 2 miles 
from the place where taken: And no good: di- 
ſtrained at one time ſhall be impounded in ſdveral 

places, 


Il here li 


be 1 METS 


See Ld. 


Raym. 55. 


2 Str. 
1272. 
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places, whereby the owner ſhall be conſtrained to 
ſue ſeveral replevins, on forteiture of 5 J. to the 
party grieved and treble damages. And no perſon 
ſhall take for poundage above 4d. on forfeiture of 
5 1. and the money above the 44. 

Driving into a city or vill, that is a county of 
itſelf, tho“ within the ſame county, is a driving 


out of the county. 3 Lev. 48. 2 Hit. 131, 191, 


Gelb, 100, 10 Gb. 11. And if impounded 
in ſeveral liberties, "tis an offence within the words 
feveral places of the laſt ſtatute, vid. Ney 52. 
Dyer 177. b. but where three perſons diſtrain a 
flock of ſheep, and feverally impound them in three 
ſevera] pounds, they ſhall only forfeit one 5 J. and 
ene treble damages. Cro. EI. 480. Mo. 45g. 
Geolaſb. 45. Ney 52. but guære as to Ney 62. And 
whether the diſtreſs be of live things or dead, they 
can't be impounded in any pound, either overt or 
covert, above three miles from the place of taking, 
and that within the ſame county. 1 f. 47. 

If one diſtrains a cow, he cannot milk her; and 
if ſhe periſh for not milking, Ec. the diſtrainer may 
diſtrain again. Cro. Jac. 147. Yelv. 96. Ny 
119. Ko. Abr. 673, 879. Cre. El. 162. Os. 
Car. 148. 2 Leos. 174. - 

A man cannot work a diſtreſs becauſe he has no 
property thereio, nor poſſeſton 7» jure, but only a 
dare power by act of law to take it as a pledge or 
ſecurity, &c. Owen 124. Dyer 280. So if one 
has a diſtreſs on a return irrepleviſable, yet he can- 
not work it, Owen 124. But cattle taken upon a 
Withernam may be worked and uſed; as, if they 
be cows they may milk them, or if oxen, or horſes, 
reaſonably work them; becauſe they are delivered 
in lieu of the parties own cattle. Oven — 1 Leon. 
20. 3 Leon. 235, 236. 


(K) Of 3 notice of difire(s, and fate theredf, 


F a lord take a diftieſs for an amerciament in . 
leet, he may impound or fell it at pleaſure. 8 


Rep 41. 1 Ra. * 76. — 


3 
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A diſtreſs taken in a court leet may be fold, 3 
Hen. 7. 4. ſo may a diſtreſs taken for a fine for not 
repairing highways. Seat. 18 El. c. 10. 

Where a ſtatute ſays, That a penalty ſhall be le- 
vied by diſtreſs, a power to ſell is thereby alſo gi 
ven, without further words, 2 J. 25. 6 Mod. 
83. but if the officer ſells on credit, when he might 
for ready money, he is immediately chargeable to 
the party for whom the diſtreſs is taken. 6 Mod. 


83. | | | 
Diſtreſs taken off the premiſſes within 30 days 
after the goods, c. carried off, may be fold in 


ſuch manner, as if diſtrained upon the premiſſes. 


Stat. 11 C. 2. c. 19. | 

And any perſon taking a diftreſs for any kind of 
rent may impound or otherwiſe ſecure the diſtreſs 
of what kind ſoever it be, in ſuch place or on ſuch 
part of the premiſles chargeable with the rent, as 
ſhall be moſt fit and convenient for the impounding 
and ſecuring it; and appraiſe, ſell, and diſpoſe of 
the ſame upon the premiſſes, in like manner as off 
the premiſſes, by flat. 2 V. & M. or 4 G. 2. 


And any perſons whatſoever may come and go to 


and from ſuch part of the premiſſes, in order to 
view, appraiſe, and buy, and alſo to carry off or 
remove the fame, on account of the purchaſer 
thereof, And if pound-breach, or reſcous be 
made of the goods and chattels or ſtock di- 
trained for rent, and ſo impounded or ſecured, the 
lame remedy as by the ſaid ſtatute. 767d. 

And by the ſaid fat. 2 U. & M. where goods 
ſhall be diſtrained for rent due upon any leaſe or 
contract, and the tenant or owner of the goods 
hall not within five days after ſuch diſtreſs, and 
notice thereof, (vid. Form in the firſt part) with 
ine Cauſe of ſuch taking, left at the manſion houſe, 
or moſt notorious. place of the premiſſes charged 
with the rent, replevy the ſame ; the perſon di- 
training may, with the ſheriff and under ſheriff of 
the county, or with the conſtable of the hundred, 
pariſh: or place, where, &c. cauſe the diſtreſs to be 
appraiſed by two ſworn appraiſers, whom ſach 
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ſheriff, 
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ſheriff, Fe. ſhall ſwear to appraiſe them truly, and 


after appraiſement, may. fell the ſame towards ſa. 


tisfaction of the rent and charges of the diſtreſs and 


appraiſement, leaving the overplus, if any, in the 


hands of the ſheriff, &c. for the owner's uſe. And 


for rent ſheaves or cocks of corn, &c. may be di- 
| ſtrained and ſecured where found till replevied, or 


in default thereof appraiſement to be fold. And 


upon any pound-breach, or reſcous, the perſon ag- 
grie ved ſhall in a ſpecial action on the caſe recover 


treble damages and coſts againſt the offenders, or 
againſt the owner of the goods if they come to his 
ule. e | 


uh Actions relating to diſtreſſes. 


HERE diſtreſs ſhall be made for rent juſt- 
ly due, and any irregularity or unlawful 


act ſhall be afterwards done by the party diſtrain- 


ing, or his agent; the diſtreſs itſelf ſhall not be 
therefore deemed unlawful, nor the party making 


it a treſpaſſer ab initio; but the party aggrieved 


may recover full ſatisfaction for the ſpecial da- 


mage ſuſtained, in action of. treſpaſs, or on the 
caſe at the plaintiff selection. Where the plain- 
tiff recovers he ſhall be paid full coſts of ſuit, and 
have the like remedies for the ſame as in other 
| caſes of colts. Provided, That no tenant or leſice 


ſhall recover, if tender of amends be made by the 
party diſtraining before ſuch action brought. And 
in ſuch actions relating to ſuch diſtreſs, tale or dil- 
poſal, the defendant may plead general iſſue, aod 
give the ſpecial matter in evidence; and it the 
plaintiff be nonſuited, diſcontinue, or have judg- 


ment againſt him, the defendant ſhall recover 


double coſts, Stat. 11 C. 2. c. 19. 
If diſtreſs or ſale be made where no rent due, 


the owner of the goods may by action of treſpaſs 


or upon the caſe recover double the value of the 
goods diſtrained with coits. Sat. 2 . M. „. 
1. C. 5 | 


Ejeſtment. 


Ejefment. 


B. R. 
Ttornies that deli 
ver any declara- 
tion in ejectment, are to 
ſue out a /atzitat (or 1 
ſutpsſe if in Middleſex, 
4 bill of Middleſex) a 
gainſt the caſual] gjecior, 
and file common bail be 
fore judgment be ſigned 
againſt him. Reg: M. 
33C. 2. 


Where defendant by 


rule of court confeſſes 
leaſe, entry and ouſter, 
for ſo much of the pre- 
mifles in the declaration 
mentioned as are in the 
poſſeſſion of the defen- 
dant or his under- te- 
pants; the attorney for 
the defendant muſt im- 
mediately deliver to the 
plaintiff's attorney, a 
note in writing of the 
tenements ſo being in 
the poſſeſſion of the ſaid 
defendant or his under- 
tenants. Reg. J. 15 
G 

A general rule to an- 
ſwer to be given with 
the clerk of the rules in 
ejectment, before mo- 
tion againſt the caſual 
Ns Reg. 7. 18. CS 


| 


C. B. 


N delivery of de- 


clarations in eject- 
ments in London and 
Miadl: ſex, notice muſt 


be given to the tenants 
in poſſeſſion, that they 


appear by attorney in 


court the next term (nt 
in London er Middle- 


ſex the firſt day cf the 
next term) after the de- 
livery of the declara- 
tion; and the plaintiff to 


take nothing by motion 


for judgment againſt the 


caſual ejector, for de- 


fault of having appear- 
ed, unleſs motion be 
ada within a week 


next after the firſt day 


of every Michaclmas and 
Eafler term; and with- 
in 4 days next after the 
firſt day of every Hilary 
and Trinity term. Reg, 


T7. 32 C 2. Sed N 


Declaration in eject⸗ 
ment not to be taken in 


or received by any ſe- 


cor dry, unleſs ſigned by 
a ſerjeant at lau, and 


delivered by himſclf to 


one of the ſecondaties 
in open court. And the 


ſecondaries in the morn- 
ing next after the end 
of every term, and at all other tines when requi- 
red, to produce and ſheyw to avy perſon who de- 

| | mands 


Erroz. 
mands the ſame, the alphabetical paper of eject. 
ments moved and 8 into court in each 


term. Reg. M. 2 G. 
Where half a year's pur ſhall be in arrear, the 


landlord, having a lawful right to re-enter for 


non-payment, may ſerve a declaration in eje&- 
ment without a formal demand or re-entry, or, in 


caſe the ſame cannot be legally ſerved, affix ſuch 
declaration on the door of the demiſed meſſuage, 
or ſome other notorious place of the lands ; which 


ſhall be deemed a legal ſervice; and on proof that 
half a year's rent was due before the ſaid declara- 


tion was ſerved, and no ſufficient diſtreſs on the 
premiſſes, the leflor ſhall recover judgment and 


execution as fully as in cafe a formal re-entry had 
been made; and if the leſſee ſhall ſutter judgment 
to be recovered on fuch ejectment, and execution, 


without paying the arrears and coſts, and without 
filing a bill within ſix months after execution, he 


ſhall be barred from all relief in law or equity, 


other than by writ of error, and the leſſor thall 
hold the demiſed premiſſes diſcharged from ſuch 


leaſe. Stat. 4G. 2. c. 28. 


Erro?, 


3 
Rits of error re- 
wW turnable before 


the Juſtices of C. B. and 


barons d. Scaccaris, are 


forthwith to be delivered 


to the clerk of the er- 
rors; and no execution 
to be paid until ſuch 
writ of error be ſo deli- 
vered. Reg. E. 36 C. 2. 

Plaintiff in error, to 
put in bail within 4 days 


after the delivery of the 


writ to the clerk of the 


errors, | 


CP. 
Rits of error to 
\ be immediately 


delivered to the clerk of 


the errors, and till then 
execution is not obliged 
to Ray, nor where ſpe- 
cial bail is required, un- 
leſs the plaintiff in error 
within 4 days after dee 
livering thereof puts in 
bail according to Jaw, 
and obtains a ſuper ſedeas 
thereupon. - Rg. M. 28 
ſe 8 
Beſor e 


K. B. 


errors, or defendant may | 


roceed to execution. 
Reg. E. 36 C. 2. 
After putting in ſpe- 
cial bail, notice thereof 
to be given immediately 
to the defendant in er- 
ror or his attorney. Reg. 
MiWw SM 

And if the defendant 
does not except againſt 
ſuch bail within 20 days 
after ſuch notice, the 
bail to be allowed. bid. 


Note; The bail on a 
writ of error muſt 
pay the condem- 
nation; the render- 
ing the principal 
will not ſave them. 
Cro. Fac. 402. 
4 | 
If the plaintiff in er- 
ror, after errors are aſ- 
ſigned in the Exchequer | 
chamber, intends to ar- 
gue the ſame, he muſt 
give ten days notice 
thereof to the clerk of | 
the errors in the ſame 
court before they ſhall 
be argued by council on 
either ſide ; and the at- 
torney for the plaintiff 
In error, ſhall deliver 
four copies of the book 
to the juſtices of the 
Common Pleas, and the 
attorney for the defend- 
ant ſhall deliver four 
4 copies | 


G 
Before writ of error 
allowed, the defendant 
in the original action 
muſt put in bail, pot 
only to appear and an- 
ſwer in the new action 


plaintiff for the cauſe 
mentioned in the firſt ac- 
tion, but alſo to ſatisfy 
the condemnation, if the 
plaintiff begins his ſuit 
before the end of two 
terms next after allow- 
ing the writ of error. 
Reg. M. 12 G. 1. 
Where bail is filed on 
a writ of error, it muſt 
be perfected in 4 days 


Non Pro/. the writ. Reg. 
M. 6 G. 2. 
| And after the writ is 
duly allowed, and a /u- 
perſedeas thereupon ob- 
| tained, no execution to 
be made for not tran- 
ſeribing the record in 
B. R. without a certifi- 
cate in writing from the 


the plaintiF in error 


| ſcribing the record in 
B. R. according to the 


courſe given. 


Reg. M. 
28 2 2. 5 f 


to be commenced by the 


after exception, or the 
| clerk of the errors muſt 


clerk of the errors, that 


made default in tran- 


rule of court firſt of 
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= xo Cltates of Inheritance. 


4 | K. B. | C. P. 1 
| copies to the barons of | mal 
the Exchequer ſour days | me: 

| before the Bearing of TEN con 

the cauſe. "Rep. E. 33 wer 

Car. 2. nh | is n 


Elcape. 0 DO_ 
wW HERE defendant. being i in the cuſtody of 


the marſhal upon meſne proceſs, is taken | 
and detained in cuſtody of any ſheriff by a judge's | | 
Warrant, for an eſcape from the cultody of the ſaid 


marſhal, the plaintiff muſt declare againſt the de- [ 
fendant in the cuſtody of ſuch ſheriff, before tie of { 
end of the ſecond term after being ſo taken and de- rect 
tained, otherwiſe a ip may be made for the 

defendant. Reg. T. 6 A. B. R. I 
If the priſorer eſcapes before he has been tuo by « 
days in the cuſtody of the marſhal upon a Ca. &a. by 
and the Ca. Sa. is not returned, the bail are rot ſeen 

liable; but otherwiſe if the Ca. Sa. is returned. | 
M. 3 4. B. R. I 
; krar 
Eftates of Inheritance. 1 * 
(A) Fee fimple. | may 
| Iſt; {ts nature end extent, 2 2 
What. N eflate i in fee-ſimple, (i. e. a lawful or pure atta 
| inheritance) is where a man hath lands or wit 
tenements to hold to him and his heirs for ever. lanc 
Co. Lit. 1. and 
None can have a greater eſtate of inheritance ſelv 
than this; eſtates in tail, and all other particular apr 
ES eſtates are derived from it. | Or 1 
Kinds. A fee fimple, or rather inheritance}: is ab/olute ot apr 
guali ſied. ſelf 
An abſolute fee has no bounds or limits annexed tho 
to it, and is an eſtate to a man and his heirs abſo- ſhe 
lutely for ever. 5 
g 5 | 1 


A 


Eſtates. | 

A qualificd fee is ſuch as has ſome collateral 
matter annexed to it, whereby it is made by ſome 
means determinable. 1. By condition, as when ſuch 
condition is not performed, but till then it is as it 
were abſolute. 2. By /imitation, as when a grant 
is made to H. and his heirs, tenants of the manor of 
D. who have an abſolute eſtate only ſo long as they 
continue tenants of that manor. Vood's Inſt. 121, 


2dly, The quality incident thereto. 
] N its very nature it is tranſmiſſible. 
I. 77 the faccefor in bodies corporate by a right 
of ſucceſſion, and the rule of the ſucceſſion is di- 


rected by the nature of the corporation. 


IT. To the heir, in the caſe of perſons natural, 


by d cen or hereditary ſucceſſion, which is either 


by the common /aw or by cuflom. Vid. tit. De- 
ſents, | 


III. To any other perfor, 1/7, By alienation or 
transferring the property, by deed or conveyance. 


Incorporate perſons, ideots, madmen, deaf, dumb V may 
and blind, minors may purchaſe an eſtate, and ſo purchaſe. 


may all other reaſonable creatures. But ſome have 


only a capacity 20 purchaſe and not to hold, as a- 


liens, felons after felony committed and afterwards 


attainted, corporations purchaſing in mortmain 
without licence, &c. here the king ſhall have the 
lands by his prerogative. And ſome 79 purchaſe, . 


and either hold or not hold, at the election of them- 
ſelves or others: As infants or minors, who may 
agree or diſagree when they come of age; lunatick 


or married women, whoſe heirs or huſbands may 


agree or diſagree to it; and a married woman her- 
elf may wave the ſame after her huſband's death, 
o' the huſband agrees to it. So may her heir, if 
he did not agree to it after the huſband's death. 
And ſome can neither purchaſe nor hold, as pari- 
ſhioners or inhabitants, or churchwardens, com- 

| moners, 
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Caution, 


Who may 
convey. 


Who may 
devije. 


What. 


To whom. 


C autions, 


Eſtates. 


moners, and papiſts. Great care ought to be ta- 


ken in the purchaſe of an eſtate in fee ſimple, Jeſt 
it ſhould be incumbred with judgments, Ratutes 
| merchant or of the ſtaple, recognizances, mort. 


gages, wills, feoffments, fines, bargains and ſales, 
amerciaments, dowers, jointures, Sc. And every 
man may convey his eſtate, except men attainted 
of treaſon, felony, pr emunire, aliens born, ideots 


and lunatick, married women, infants, and men 
under dureſs (a). Or, 20%, By wwil!, all perſons 


except married women, infants, ideots, or 07 cen. 
pos mentis, having a ſole eſtate in fee ſimple, or in 
coparcenary, or in common, in fee imple, may de- 
viſe the ſame to any perſon or perſons {except lo- 
dies corporate.) (% Allo reverſions in fee ſimple, 


eſtates for one's own, or another's life, or for 


years are deviſeable by will (c). To thoſe that 


intend to deviſe lands by will, theſe cautions may 


be neceſſary, 1. To make it by gond advice, when 
in perfect health. 2. If it concerns inheritance, ta 
make it indented, and to leave one part With a 


friend, leſt it be ſuppreſſed after the death of the 


deviſor. 3. To be atteſted by three witneſſes. 
4. To be written in one hand and on one piece of 
parchment or paper, if poſſible. 5. The deviſor's 
hand and ſeal to be ſet to it. 6. If it be in ſeveral 


parts, the deviſor's hand and ſeal, and the names 
of the witneſſes to be ſubſeribed to each part. 


7. If there be any interlineation or raſure in it, 
to make a memorandum of it. 8. To make 8 
revocation of a will, my it in writing by good 
advice (4). | | 


(B) Fee- 


— 


— 


(a) Waed"s Inſt. 223, 224. 


(6) Stat. 32 Hen. 8. e. 1. and 34 Hen. 8, c. 5. 


(e) Wood's bf. 295. 
(4) 3 Rep. 36. 


Eltates. 
(B) Fre. tail. 


iſt, 1s nature and extent. 


A* eſtate in fee-tail js an inheritance reſtrained 1 Wi | 


to the heirs of the body or bodies of ſome 247. | | 
particular perſon or perſons begotten or to be be- (i! 
gotten. | | 
Fee-tail is either general or ſpecial. | 1 10 0 
1. General, where an eſtate is given to a man . neral. 10 | 
j 


and the heirs of his body ; the heirs male of his | 
body, or the heirs female of his body ; the like j 
where given to a woman and the heirs of her body, l 
It is called tail general, becauſe if the man hath 0 
fue by ſeveral wives, every one of theſe iſſues by 1 
poſſibility may inherit, becauſe they are iſſues of 0 
his body, and it is the ſame if the wife have divers N 
huſbands. 1 uf. 19. 6. 20. a. 1 
2. Special, where it is given to a man and his 3 | 
wife, and the heirs of chad two bodies begotten. er 
Is it called ſpecial tail, becauſe if the wife dies, and 
he marries and hath iſſue, ſuch iſſue cannot in- 
herit; the like of the iſſue of the ſecond huſband. 
1 Inſt. 20. 6. 21. 4. 


2d, The qualities incident to ſuch an | 
eſtate. 
5 


1. The hereditary tranſmiſſion, which is directed 7 efent 
by the rules of deſcent. See tit. De/cents, All!!! | 
lands of inheritance, and all inheritances ſayouring (| 
of realty, may be intailed, as all advantages and Y 
profits whatſoever granted out of lands, or which | 
concerned lands or certain places. Therefore 
rents, eſtovers, commons, &c. uſes, offices, digni- 45 
ties, which concern certain lands or places may be 
intailed. | 
2. The alienation of it, the tenant in tail can- 
not alien or charge it longer than for life, but he | 
may bar jt by firr, if he that has a right does not 9 
cla m within 5 years after his right accrues, ar by 
common 


Alice nation. 
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Definition. 


tail, and one of them dies without flue, the ſurvi. 
vor hath an eſtate in tail when there 1s no poſſbi. 


ghabt it. 


Definition. 


Where it 
| may be. 


Eſtates. 


common recovery he may bar the eſtate- tail, re. 
| mainders and reverſions. | 


Eſtates of freebold only. 


(C) PE eſtate in tail after Pal lig of 


que extint?. 


HIS eſtate is where lands and tenement; 
are given to a man and his wife in ſpecial 


lity of iſſue. And if they have iſſue, and the iſſue 
die without iſſue, ſo that there is not any iſſue alive 
which may inherit by force of the intail, the ſurvi- 
vor of the donees hath an eſtate in tail after the 


| poſlibility of iſſue extinct (a). 
e can 


None can have this eſtate but one of the donees 
or a Conee in ſpecial tail; for a donee in general 
tail may by poſlbility have iſſue (5). 


) An ate ly the carteſy of England, 


HIS eſtate is where a man marrieth a wo- 
man ſeiſed in fee ſimple, or in fee tail ge. 
rezal, or ſeiſed as heirs in ſpecial tail, and hath 
iſſue by her, male or female born alive, evidenced 
by motion, crying, &c. which by any poſlibilit 
might inherit, altho' it lives or dies, yet if the wile 


dies, the buſband ſhall hold the land during his 


life by the curteſy of England (c). 
One may be tenant by the curteſy of a caſtle for 
the defence of the realm, a common ſans number, 


Oc. But not ofa bare right, title, uſe, or of a 


reverſion or remainder expectant upon an eſtate of 
freehold ; unleſs the porticular eſtate is determined 
during the coverture; nor of a ſeiſin in Jaw ; but 
of an equitable truſt he may. 77. Rp. 108. 

| 3 Bk 


- —— 
— 5 4 y 


%] Co: Lit. 2 . (Y B. 28:8. 
{c) 16. 29. a. 39. b. | N 


Eſtates. 


3 Wil. Rep. 134. 2 Vern. 324, 536. But if a 
wife dies before a rent in fee becomes due, or in 
the caſe of an advowſon before the church becomes 
void, the man ſhall be tenant by the curteſy, tho' 


the wife had only a ſeiſin in law ; becauſe he could 


by no induſtry attain unto any. other ſeiſin. A 
ſeiſin in deed is required in other caſes (a). 

Four things muſt concur (tho' not neceſſarily at 
one time) to make an eſtate by the curteſy, ix. 
marriage, ſeiſin of the wife, iſſue, and death of 
the wife (5), 


(E) An eſtate in dower. 


N eſtate in dower, is where a man is ſeiſed 
of lands and tenements in fee ſimple, fee- 
tail general, or as heir in ſpecial tail, and marries 
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a wife and dies, and the wife by the common Jaw, 


after the death of the huſband, hath during her life 


the third part of ſuch lands and tenements as were 


her hutbana's, at any time during the coverture ; 
whether ſhe hath iſſue by him or no, ſo that ſhe 
be above g years of age at his death (c). 

bree things therefore are requiſite to intitle to 
dower, marriage, ſeifin, and death of the huſband. 
There. muſt be no divorce. @ winculo matrimonti 
(from the bond of marriage) but a. ſeparation 4 
min/a & thoro (from bed and board) only does not 
deſtroy the bond of marriage (a). The huſband 
muſt be ſeiſed one way or other, at ſome time du- 
ring the coverture, for the wife ſhall be endowed 
of a ſeiſin in law (4). 

There muſt be an aſſignment of dower at the 
common law, either by the ſheriff or by the king's 
' writ, or by the heir or other tenant of the free- 
hold, by conſent among themſelves (e). A 


36 comm 


(n) Wood's Inſt. 125. 2) Co. Lit. 30. a. 
[e) Lit. 36. Co. Lit, 30. 6. 4 Rep. 22. 
(4) Co. Lit. 31. 4. | 

%% 46. 24. 6. 35. 4, 


Things re- 


gusſite ts 
intitle to 
dowwer. 


<a emer w— Ne or atrium ec 


Jointure 
gobat. 


Il Here a 
Joiuture 
-moy be 
evaved, _ 
and AWwr 


ehuſcd. 


dower, unleſs ſuch jointure be made by act of par. 


at leaſt, if ſhe herſelf is not the cauſe of the deter- 
mination or forfeiture of it; as where an eſtate i; 


and ſhe marries (a). 


to the ſtatute of 27 Hen. 8. cap. 10. F 6. which 


: Eſtates. 
Of Jointures which ſupply the Place of ff 


Ws dower, | le 
\ Jointure is a competent livelihood of free. c 


bold lands or tenements, c. for the wife, Ml |. 
to take effect preſently in poſſeſſion or profit after WM 25 
the death of the huſband, for the life of that wife | 


ſettled durante widuitate (during her widowhood) 
This definition of a jointure is made with reſpell 


enacts that where an eſtate made in poſſeſſion or 
uſe to huſband and wife and his heirs, or to the 
heirs of their two bodies, or one of their bodies, 
or to them for their lives, or for the wife's life, for 
her jointure, ſhe ſhall not have dower. Howbeit, 
upon a lawful eviction of that jointure ſhe ſhall be 
endowed according to the common law. But ſuch 
jointure being made after marriage, the wife (after 
her huſband's death) may refuſe it, and have her 


liament. | | 
This ſtatute does not extend to copyholds (5). / 
A jointure may be made either before or after 


marriage ; if before, the wife cannot wave it and ＋ 
claim her dower; but if after, ſhe may; but if a 10 
jointure is made before marriage, and after the buſ- 1] 


band and wife alien them by fine, ſhe ſhall not be he d 


Hen to 
enter into a 
Jointure. 


endowed of any other lands of her huſband ; other- 
wife if it was made after marriage (c). 1 

A wife may enter into a jointure after her huſ- the 
band's death, and has not occaſion to bring a real | 


action as in caſe of dower ; neither is it forfeited 
by the treaſon of her huſband as in dower (a). 1 —_ 

| | | ; 8 
. 0 3 1 NI (a 
(a) V. Iift. 127. (b) Coke's Copyholder, 43. 
S... . lit. 36. B. (A) Ibid. 30. b, Liz, 
+ | V 


137. a. 


Eſtates. 217 


And notwithſtanding dower or jointure, the wife Nhat a 
mall have all her chattels real and bonds again, un- w/e 75 in- 
leſs the huſband altered the property in his life- itled to be- 


time; alſo her proportion of chattels real and per- /es 792ver- 


ſonal upon an adminiſtration and diſtribution, if the or jcinture. 
huſband dies inteſtate, and likewiſe all convenient 
apparel ſuicable to her character (a). 


(F) An eſtate for life. 


HIS is where a man hath lands and tene- D:/f7'7c1, 
ments for the term of his own life, or the 
life of another ; or for both his own and auother 
man's life (6). | | 
A leſſee for life may take reaſonable eſtovers F/gwers, . 
upon the land unleſs retained by agreement (c). | 
A leaſe for gg years, &c. determinable upon a 
life for lives, is not a leaſe for life or lives, or a 
ſreehold, but a leaſe for years, or a chattel deter- 
minable upen life or lives (4). | | 


Eftates leſs than freehold. 
(G) An gftate for years. 


N eſtate for years (or tenancy for years) is 7 foriti 
where a man lets lands or tenements to an- 

other for a certain term of years (e). 85 

A tenant for half a year or quarter of a year is 
lad to be a tenant for years ( | | . 

The tenant (or his executors or adminiſtrators if Nen 72 
he die) may enter immediately by force of the „an- may 
leaſe, tho' the leſſor dies (g). enter. 

This eſtate is but a chattel, therefore it goes to 2 0. 
the executors or adminiltrators. | it goes 


1 — - —— 


(a) Muds Tnft. 128, (5) (6) Co. Lit. 4t. 


(a) Mood's Iuſt. 129. (e) Co. Lit. 
„„ bbs 4 07 (2) 1 Co. 
Lit, 5 1. l. 5 


Vol., II. 8 () 4. 
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Eſtates. 
(H) An eſtate at will. 


N eſtate at will (or tenancy at will) is where 

lands and tenements are let by one man to 
another, to have and to hold to him at the will of 
the leſſor; which leaſe implieth it to be alſo at the 
will of the leſſee, for every leaſe at will mult be 
at the will of both parties (a2). 

By force of this leaſe the tenant is in poſſeſſion, 
but he hath no certain or ſure eltate, tho' à chattel 


real; ſo that the landlord may put him out when 


he pleaſes (6). 

_ Except by the cuſtom of London, where a tenant 
at will under the yearly rent of 405. ſhall have a 
quarter: 5 warning (c). 


(I) An eftate at ſufferance. 


Is ellate is when a man comes on an 
eſtate, or enters by lawful leaſe, and keep- 
eth u poſſeſſion after his leaſe is expired, and ſo 


holdeth over by wrong; as a tenant for term of 


| Def nition. 


nor the tenants within the ſaid manor hold to them 


years holding over his term, &c.. There is a great 
ditterence between a tenant at will, and. a tenant 
at ſufferance, for the firſt is always by right, the 
other by wrong (a). 


(K) . eftuth by copy of court-roll. 


HIS is an eſtate in land and tenements, 
which by an immemorial cuſtom of a ma- 


and their heirs in fee-ſimple, fee-tail, or for term 
of life, or years at the will of the lord according 
to the cuſtom of the manor (e) 


* = (L) Eſtates 
(a) Oo. Lit. 55. a. (2) Ibid. 
(c) 2 Syd. 20. (4) Co. Lit. 57. 2 


(le) Hood's Iiſt. 135. 


Eſtates, 
(i) Efates in antien! demeſn: 


H E S E are ſuch lands as were antient de- 
| meſnes of the crown, and in the poſſeſion 
of Edward the Confefjor and William the Congueror, 
The lord in antient demeſne and bis tenants 
are exempted from taxes by parliament, except 
eſpecially named, from toll and paſſages for goods 
bought and ſold in fairs and markets, from ex 
pznces to knights of the {hire ; the tenants ae not 
to be ſued out of the court of that. manor, and 
ſhall not be put upon juries out of antient demeſne, 


219 


Definition, 


Priwileges 
incident to 


this Mate. : 


nor appear at any other court, becauſe by their 


tenure they are intended to apply themſelves ro 
as manurance and huſbandry. of the king's de- 

neſnes, and to reap the corn, Cc. for furniſhing 
55 nouſhold with necellary proviſions. And there- 
fore for thoſe lands they have yet this privilege, 
tho' the original cauſe of it is ceaſed, and their 
ſervices changed into money. But tor buying and 
ſelling wares, 5c. that don't riſe upon the manu- 
raice and huſbandry. of thoſe lands, or for other 
lands held by the common law, they have not this 
privilege (a). 


Eſtates which may be either tnheritances, 


_ freebolas or lejs than free Polds. 
(N-) An eftate upon condition. 


ls is an eſtate granted in fee-ſimple, fee- 
tail, for life or years, with a quality an- 


nexed by him that hath the eſtate, intereſt or right 


to the ſame, whereby it may be either defeated, 
enlarged or created, upon an incertain event (%. 

This eſtate is either upon condition in deed, or 
condition in law, 


es bo 


(a) Nood's Inſi. 1 142. 
Lit, 201, a, 202. 6. 


(5) 1b. & Co. 
I $ 0 1. A 


14" 


a > — 


Eſtates. 
1. A condition in deed is expreſſed by the party 


in legal terms. | 
2. A condition in /aw is that which the law in- 


tendeth or implieth without expreſs words in the 


| deed; as the grant of an office for life, is upon 


Difnition.' 


Deſniticn. 


L Anilion. 


condition implied that the grantee ſhall do his 
duty, or otherwiſe the grantor or his heirs may 
ouſt him, and grant the office to another (a). 


(N) An eſtate by Hatute merchant. 


HIS is where a man poſſeſſes land which 


was levied by virtue of a flatute merchant ; 
and is to be held to the obligee, his heirs or aſ- 
ſigns, till the debt on ſuch ſtatute is ſatisfied, 


(O) An eftate by ſtatute ſtaple, 
I S of the like nature as by ſtatute merchant, 


(P) An eftate by elegit, 


IS where a man poſſeſſes a moiety of the lands 
or tenements of another delivered to him by 
the ſheriff by virtue of an execution called an ele- 
git, to be holden till the debt or damages for which 
ſuch execution was awarded is paid or ſatisfied. 


(An eſtate in lands deviſed to exe 


cutors. 
O be ſold. 


When an eſtate in lands is deviſed to exe- 


cutors to be ſold, the deſcent is taken away by the 
deviſe, and the eſtate is veſted in the executors, and 
they may enter and take the profits, and ſell it ac- 
cording to the deviſe, and the ſale mnt be as ſoon 


as poſſible after the teſtator's death, becauſe the 


mean 


— 


(a) Co. Lit. 232, b, 233. a. 


a md wed OY „ ws woods wo wok 


*** 


Eſtates. 


mean profits before the ſale is pot aſſets to pay 
' debts. But if deviſed that the executor ſhall ſell 
the land, there it deſcends in the mean time to the 
heir, and he may enter and take the profits until 
the ſale is made, becauſe the executors have only a 
power and no profit, and may ſell the land at any 
time (a). i | 


Where land is deviſed to two executors to be 


ſold, and one dies, the ſurvivor may ſell the land, 
becauſe the truſt ſhall ſurvive in like manner as the 


eſtate; but where the executors have only a power 
to ſell, they muſt all join, and if one dies, the ſur- 


vivor can't ſell (6). And where deviſed to be ſold 
by executors, and one or more refuſes, the reſidue 
may fell (e). So may executors that have only a 
power; but the ſale in neither caſe can be to him 
that refuſes (d). | 1 | 


(R) An eſtate in coparcenary, 


where two or more have equal portion in the D. fnition. 


8 
| inheritance of their anceſtors. 


Coparcenets are either by the common law or Di viſſon. 


by cuſtom. | | 
I, By the common law, where one is ſeiſed of 
lands or tenements in fee-fimple, or fee-tail, hath 


no iſſue but daughters, or dies without iſſne, and 


leaves only fiſters, aunts, or other females of kin 
in equal degree, and the lands and tenements de- 
ſcend to ſuch daughters, &c. and they enter, then 
they are parceners Or coparceners, and but as one 
heir, and have but one freehold ; yet one may ſell 
her part to the other ; and if one dies, her part 
ſhall deſcend to her iſſue, be it ſon or daughter (e). 

2. By cuſtem, where lands are in fee ſimple, fee- 


tail, of the tenure of gavel-kind, deſcend to all the 


wa 


— 


() Co. Lit. 336. a. (6) Bid. 1 12. 3. 113. 4. 
(c) Stat. 21 Hen. 8. c. 4. (4) Co. Lit. 113. 4. 
(e) Wood's Infl. 148. | | 
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Eſtates. 
ſons by cuſtom. Here the deſcent is to men as it 
was to women by the common law (a). 7 

They are compellable to make partition, or they 
may make partition by conſent. 


Fea cre- This eſtate is always by deſcent. 
5 | ated, | | | 
i (S) An cate in jointenancy, 
5 Definition. I S where one is ſeiſed of lands or tenements, and 


makes a feofment to two or more; and their 

| | heirs; or makes a leaſe to them for life; or Where 
{ | two or more have a joint-eftate in poſſeſſion in a 
chattel real or perſonal, or a joint- eſtate in a debt, 

Loro it duty, covenant, contract, Sc. and the part of him 

goes. that dies does not go to his executor, but to the 
ſurvixor, except the ſock and debts of two joint: 

merchants, they go to the executors of him that 

dies by the /axv merchant for the encouragement of 


| wants, elſtate is created by purchaſe only (c). 
| 4 a9 tea. | Joint tenants are compellable to make partition 
ny (4), and one, or his executors or adminiſtrators, 
Partition, may have an action of account againſt the other a 
bailiff or receiver, if he receives more than his 
ſhare, or againſt his executors or adminiſtrators (c). 


(T) Au eſtate in common, 


; Definition, S where two or more have lands or tenements 
| == in fee ſimple, fee-tail, for life or years (by ſe- 
veral titles and ſeveral rights, and" none of them 

knoweth his own part, but takes the profits in 

common; as if there be two joint- tenants which 

claim by one and the ſame title, and one ſells his 

part, the perſon to whom it is fold, and the other 


joint. 
(a) Lit. 265. () Woed's Inft. 140. Vern 
217 (i) M. (4) Stat. 32 Hex. 8. 4. 


le) Stat 4 4. . 16. 


. rade c). But joint tenants uſually covenant not 
| | to take by ſurvivorſhip.. _ 9 | 
| Peewer of A joint-tenant may give, or leaſe out, Wc. he 

eint e- may even make a leaſe to his companion, This 


— - was 


Eſtates. 


joint: .tenants are tenants in common | becauſe they 
claim by ſeveral titles: Alſo this eſtate may be of 
chattels real and perſonal. 
This eſtate may be by deſcent, purchaſe, or pre- 
ſcription, and does go by ſurvivorſhip. | 
Tenants in common are compellable to make 
partition, and one may have an action againſt the 


other as bailiff, Sc. (as above.) | 
(U) An eftate in remainder, 


S the reſidue of an eſtate in land depending 
upon a particular eſtate, and created together 
with the ſame. 

A particular eſtate is that which is derived from 

a general and greater eſtate; as if a man ſeiſed in 
fee letteth lands or tenements for a term of years, 
the remainder over to another for life, in tail or in 
fee; here is firſt a particular eſtate for years, crea- 
ted out of a fee, and afterwards the reſidue diſ- 
poſed of, which we call the remainder; tho' the 
particular eſtate, and all the remainders make but 
one eſtate in lau (a). 

No remainder can be of a chattel perſonal, as to 
give my ſtudy of books to one for life or years, 


Ilcau crea- 


V 
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tid and 


Ce. 


D. 7 AHitign. 


Chattels. 


remainder to another; but if I give the uſe of 


them to one for life, and then thoſe books to ano- 
ther, it would have been good (5). 


(W) An eſtate in reverſion, 


1 $ the reſidue of an eſtate left in the grantor, af- 
ter ſome particular eſtate granted away ; al- 
ways continuing in him that granted the particular 
eſtate, or where the particular eſtate is derived out 
of his eſtate. As in a gift in tail, the reverſion of 
the fee ſimple is in the donor; in a leaſe for life, 
or years, the reverſion is in the leſſor. A reverſion 
may commence after a remainder, where one diſ- 


3 K 4 EY 


(5) Noy Max. 31. 
L 4 poſeth 


(a) Ward's Inſt. 15 1. 
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poſeth of a leſs eſtate than that whereof he was 
leiſed at the time of ſuch diſpoſition (a). 


Fncorporeal eſtates, 
(X) A dignity, 


| I S a title of nobility, 


(Y) An advow/on, 


I S a right of preſentation or collation to a 
1 church. 

it may be granted by deed or teſtament, and it 
is allets in the hands of heirs or executors, 

Advow fons are either afprndant upon a manor, 
lands or terements, and paſs i in a grant of the ma- 
nor as incident (5), Or in groſs, which is a right 
ſubſiſting by itſelf belonging to a perſon, and not 
to a manor, lands, &c. And they are, 1. Pre/en- 
tative, as where the patron does preſent or offer 
his clerk to the biſhop of the dioceſe. 2. Collative, 
as where the advowſon is lodged in the biſhop, 


when he is the original patron, or when he gaits 


a right by lapſe. 3. Or donative, as when the pa- 
tron, by a fingle donation in writing, puts the 
clerk into poſſeſſion without preſentation, inſlitu- 


| Gow; or induction, 


2 Tithes, 


RE the 10th part of the increaſe yearly ari- 

ſing from the profits of I-nds, ſtocks upon 
Jands, and the induſtry of the pariſhioners pay-ble 
for the maintenance of a pariſh prieſt by every one 


that hath things titheable, if he cannot ſhew a ſpe- 
_ cial exemption (c). 


They a are of three kinds. 
1. Predial 


— 


1 


(a) Co. Lit. 22. B. 142. 3. ) Go. Lit. 307. 
@. (e) Wood's Inf, 163. | 


Eſtates. 


as grain of all ſort, hay, wood, fruits, herbs, &c. 


1. Predial are ſuch as immediately ariſe from the 
land, either by manurance or of its own nature, 


Theſe are due without deducting che coſts, and are 


payable when they ariſe (a). 

2. Perſonal are ſuch as ariſe only from the labour 
and induſtry of man (other than common day- 
labourers) beirg the tenth of his clear gains in his 
trade or profeſſion after charges deducted. Theſe 


are paid when they are due by cuſtom only; but 


ſcarce paid any where in England, unleſs for mills, 


or fiſh caught at ſea ; and then payable where the 


party hears divine ſervice, and receives the fa- 
craments (5). 

3. Miæt are thoſe that ariſe; not from the ESY 
but from cattle and other things that receive their 
nouriſhment immediately from the ground, as colts, 
calves, pigs, wool, lambs, milk and cheeſe from 
cows, chickens or eggs, Ic. and are payable when 
they ariſe (c). 

If a pariſhioner ſows his lands, and before ſeve- 
rance the parſon dies, the ſucceſſor ſhall have the 
tithes ; but if the corn, &c. is cut down, the exe- 


cutor of the parſon ſhall have them, tho' the corn, 


oc. was not actually tithed (4). 
(AA) Tenures and ſervices. 


Tenure is the manner whereby lands and te- 
nements are holden of a lord; and the ſer- 


vice that the tenant owes to the lord. Word, B. 2. 


2 
All tenures of any honours, manors, lands, te- 


nements or hereditaments, held either of the king. 


or any other perſon, are turned into free and com- 


mon ſocage. But rents certain, heriots, or ſuit of 


court, &c. are not taken away. Stat. 12 C. 2. 
c. 24. | 


— ä 


(a) IProd's Ii. 163. (5) Rid. (e) Bid. 


04) Mod's Inft, 164. 
Ls; (BB) 4 


Tenure 
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(BB) An annuily. 


N annuity is a yearly payment of a certain 
ſum of money granted to another in fee- 
ſimple, fee-tail, for life or years, charging the per- 
ſon of the grantor only (a). 
No freehold is charged therewith, which ſhews 
that a rent-charge is preferable to an annuity, 


(CC) A common. 


Common {becauſe it is common to many) is 
a profit that a man hath in the land of ano- 


| ther, and is of different kinds. 


I. Common of paſture, is a right of putting beaſls 
to age in another man's ſoil, and 1s of four 
kinds, 1. Appendant, which is a right belonging 
only to one's arable land, of putting beaſts com- 
monable into another's ground to feed there. Com- 
monable bealts are thoſe which are employed for 
the maintenance of the plough, as horſe or ox, 
and for kire and ſheep to compoſt the land. 
2. Apurlenaut, which is belonging to an eſtate for 
ail manner of beaſts commonable or not common- 
able, as hogs, goats, geeſe, Se. and may be to a 
houſe, meadow or paſture, as well as to arable 
land. 3. Ey re-ſn of wicinage (ne/ghbourho.Ad) 
which is a fort of common appendant, and is where 
the tenants of two lords (which are ſeiſed of two 
towns lying rext to one another) have uſed time 


out of mind to have common promiſcuouſly, and 
p oportionably to their extent of common on both 


fixdes for all manner of beaſts commonable. 4. In 
ere, v hich is a liberty of commoning conveyed 
alone without land by deed, or gained by uſage, 
time out of mind. So that common appendant can't 
be in groſs. 

II. Common r if ary, is a liberty of flhing i in 
ano: ber man's waters. 


III. Common 


3 


(4) N ood's Inſt. 199. 3 


Eſtates. 


III. Common of turbary, is a liberty t to dip turf 
in another's ground, or in the lord's wafte. It 
muſt be appendant to a houſe, not to land; for 
turfs are to be barnt in a houſe (a). It may alſo 
be appurtenant or in groſs. 

IV. Common of efiovers, when reſtrained to 
woods, is a right of taking wood out of another's 


wood for houſe- bote, plough-bote, and hay bote. 
Houſe bote is a right of taking timber to build or 


repair the houſe, or wood to burn in the houſe, 
which is alſo called fre. bote. Ploug h- bote is a 
right eo take wood to repair ploughs, carts, har- 
rows, and for making rakes, forks, & c. Hay bote 
or Hedge bote is a right to take wood to repair hed- 
ges, pales, gates and tiles, 


( DD) A way, 


S right of going over anottier man's ground, 

_ is of ſeveral kinds. 

A private away, is a private paſſage from one 
Hack to another, as from a houſe to a church, to a 
private houſe, a village, or to the fields. This 1s 
to be repaired by the village or hamlet, or ſome- 
times by a private perſon; and if ſtraitned, or if a 
bridge which another onght to repair, an action on 
the caſe lies, but not an indictment. 
highway, is that which leadeth from a village into 
the fields, the freehold and profits are in him that 
hath the land next adjoining, and if it be ſtopped, 
there is no remedy but by preſentment or indict- 
ment. An indictment will alſo lie if it is a com- 
mon foot-way. 3. The king's highway, is that 
which leads from town to town, village to village, 
Cc. and is a way for all travellers 0. 


(EF) The mullure of a mill, 


S the toll that a miller takes for grinding corn. 


I his toll ought to be according to the andard. 


3 


(a) 4 Rep. 37. 


(S Woid's Inf. 99, 100. 5 


2. commn 
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Rinds, 


(FF) A corody, 
8 an allowance of meat, drink, clothing, lodg- 
ing, &c. for neceſſary ſuſtenance, which were 


alligned by the founders of religious houſes, but 


they are turned into penſions and money at this 
day. 


(GG) An office, 


FS a fuanAion, by virtue whereof a. man hath 
ſome employment under the king, or under a 
common perſon or ſubject. 
Offices are of inheritance in fee ſimple, or ; fee- 
tail, or for life, years, or at will. 


(HH) 4 franchiſe, 
8 a royal privilege in the hands of a ſubject, («) 
either by charter, letters patent, or preſcrip- 
tion (5); they may be veſted in bodies politick or 
corporations aggregate. or ſole, or in many perſons 
that are not corporations. (as counties, boroughs, 


towns) or in a ſingle perſon (c). 
The chief kinds are, The principality.of Wales, 


the counties palatine, cinque ports, ports of the 


ſea, gaols and coroners, corporations, manors and 


© lordſhips, and leets. The liberty to hold pleas is to 


have a court of one's own, and to hold it before 


one's bailiff (). To hawe cognizance of pleas, is to 
bave a power to draw cauſes out of the king's 


courts, and is of record (e). A bailiwick M a li. 
berty is exempted from the ſheriff, over which the 


lord of the liberty appoints a bailiff to officiate in 


the nature of an under ſberiff. 1 he return of auriti 
. is: 


PRI — 


(a) Finch P. . of: Pickering s Finch, 2 of 
126. of Finch publiſhed by Millar. (b) Wood's. 
Ieft. 288. (cw) F. NM. B. 230. 2.ift. 22%. 
(s) Finch 166. ide. 


c 


Eſtates. 


is an anſwer to the courts from whence they iſſue, 


of what was done, &c. A foreſt is a territory of 


woody ground and fruitful paſtures, privileged for 
beaſts of venary, or of thoſe that are gotten by 
hunting, or for fowls of foreſt, chaſe, and warren, 


to reſt and abide there in ſafety (a). A chaſe is a 


privileged place for the receipt .of deer and the 
beaſts of the foreſt, and of a middle nature between 
a foreſt and a park. Every foreſt is a chaſe, but 
every. chaſe is rot a foreſt, It differs from a park 


becauſe it is not incloſed. A park is a great quan- 
tity of ground incloſed and privileged for wild 


beaſts of chaſe. 4 warren is a liberty for preſer- 
vation of beaſts and fowls of the warren, Fairs 
and markets ;. every lord at the beginning of his 


fair, muſt cry and publiſh how long it ſhall be (5). 


Toll is always paid by the buyer, and not the ſel- 
ler, unleſs there's a cuſtom to the contrary (c). If 


exceſſive toll is taken in a market town by the 


lord's conſent, the franchiſe ſhall be ſeiſed; if by 


other officer, he ſhall pay double damages, and 


ſuffer 40 days impriſonment (4). Every owner of 
a fair or market ſhall appoint a toll-taker, where 
toll is to be taken, or a book-keeper where no toll 


is paid, to fit from ten in the morning till ſun- ſet ;- 
penalty 405. for every default (-). And horſes 


{hall not be ſold or exchanged in any fair or mar- 


ket, unleſs the-toll-taker, book keeper, &c. will 
take upon him knowledge of the perſon, name, 
and dwelling, that ſhall offer to ſell or exchange, 


or elſe the ſeller to bring one credible perſon to 
vouch for him; an entry. muſt be made of the ſel- 
ler, voucher, and price, in a book to be kept for 
the ſale of horſes, and mult give to the buyer a 
note of the content, for which he muſt pay 2 4. 
offender to forfeit 5. J. (J). There are other. ſorts 


—_— 
* 


(a) Co. Lit. 233. (8) Stat. 2 Edw. 3. e. 16. 
le) 2 Inſt. 221. (4) Stat. 3 Edw. 1. c. 3 2. 
(e) Stat, 2 & 3 Ph, & Ma. c. 7. (f) 31 Z. 
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gent, in order to outlawry for felony. 


be attainted. 


where he finds them (c). 
ſtray into another man's ground, and not owned 


Ac) 5 Rep. 109. 


of tolls, as turn- toll, for beafts driven to be fold at 
market, and do return unfold ; roll. travers, for 
every beaſt driven over his ground; rough toll 
for beaſts that go through a town, or over a ferry 
or bridge, There is alſo ?ronage, pontage, priſoge, 
cranage, wharfage, anchorage, ſtallage, pickoye, 
&c. Liberty of ſeiſing the goods and chattels, (1 | 
Of felons, which are forfeited by conviction, and 
ſometimes without. (2.) Of fugztives, or them 
that fly for felony. (3.) Of these put in the oxi. 
| HA deodand, 
is when any moveable thing inanimate, or beaſt 
animate doth cauſe the untimely death of any man 
by miſchance, in any county in England, (but not 
upon the ſea or ſalt water) and that thing, and 
every thing moving with it is forfeited, if he dies 
within a year and a day after; as when a cart- 
wheel runs over and kills one, the cart and horles 
are forfeited to the lord, to be diſtributed among 
the poor. But if one under 14 years old falls from 


a cart, horſe, Ic. there is no deodand. Things 
fixed to the freehold can't be deodands, as the 


If A. kills a man with B.'s 
If one fall out of 


wheel of a mill, Sc. 
ſword, the ſword is a deodand. 


a veſſel in freſh water, the veſſel is a deodand (). 
_ Treaſure trove, is treaſure (either gold or filver) 
found hid in the earth (not lying upon the earth, 


or hid in the ſea), and which tor want of a true 
owner belongs to the lord of the liberty, and to 
conceal it is fine and impriſonment (5). ait, 


are goods ſtolen, and waived upon purſuit by the 


thief in his flight, and are forfeited to the lord of 
the manor; the reaſon of it is a puniſhment of the 
owner, for not purſuing and bringing the thief to 
If the thief had them not in his 
poſſeſſion upon purſuit, the owner may ſeiſe them 
Eſtrays are catile that 


by 


— 


) 3 Ell. 132 


» — 


(a) Mood It. 216. | 


Eſtates. 


by any man. If they are proclaimed on two mar- 


ket-days, in two ſeveral towns next adjoining, 


and the owner doth not claim them within a year 
and a day, they belong to the lord of the liberty. 
And if a lord (who claims under the king) keeps a 
ſtray three quarters of a year, and within the year 
it ſtrayeth again, and another lord getteth it, the 
firſt lord can't retake it, for until a year and a day 
are paſt, and proclamation made as aforeſaid, he 


hath no property; and therefore the poſſeſſion of 


the ſecond lord is good againſt him. If the owner 
claims the ſtray within the year and a day, he 
muſt pay for the keeping. But in the mean time 
the lord cannot work it, tho' he may milk a ſtray 
cow within the year. If the cattle were never 
proclaimed, the owner may take them at any 
time. No fowl can be ſtrays but ſwans. The 
cattle of the king cannot be ſtrays (a). A wreck, 
is applied to ſuch goods as after ſhipwreck are calt 


upon the land by the ſea, and left there within 


ſome county. None of thote goods which are 
called jer/am (from being caſt into the ſea while the 
ſhip is in danger, and after periſh\, or thoſe called 
/a1ſam (from floating upon the ſea after ſhipwreck), 
or thoſe called /agan or ligan (goods ſunk in the ſea, 
but tied to a buoy, &c. that they may be found again 
after the ſhipwreck) are to be eſteemed wreck, ſo 
long as they remain upon the fea. Wreck, jetſam, 
fotſam, and /igan, may be gained by grant or pre- 
ſeription, as well as treaſure trove, waifs, and 
eltrays. If there is no grant or preſcription, they 
belong to the king (5). Where a man or other 
living creature eſcapes alive out of a ſhip whereby 
the owner of the goods may be known, neither 
the veſſel nor any thing in it ſhall be adjudged 
wreck, but ſhall be reſtored to the owner, if he 
claims within a year and a day after ſeiſure; but 
the king may claim at any time, and if the goods 
be not ſeiſed by the lord of the liberty, but taken 
away by wrong-doers, the owner may have an 
| | action, 


3 — 


—_ — 


W 


(a) Mood's Inſt. 216. (5 Bid. 217. 
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action, and if the wrong-doers are unknown, he 


may have a commiſſion to inquire, &c. (a). 


(II) 4 privilege, 


IS a private law allowed to a private man or 


corporation, to be exempted from the rigour 
of the common law. It is ſometimes uſed for à 
place that hath a ſpecial immunity. 
It is either perſonal, as of a member of parliz. 
ment and convocation, and their ſervants, not to 
be arreſted, fitting the parliament or convocation, 
&c. Or ral, as that which is granted to a plac, 
as to the courts at Yefminfter, and the univerſities, 
that their members or officers muſt be ſued with- 


in their precincts or courts, and not in other 


courts (5), 


(KK) Eflates in goods and chattels per. 


ſonal. 


(CHattel; are all goods moveable or immoveable 
that are not freehold, and they are either, 
Real, which concern the realty or lands and te. 
nements, as guardianſhips, leaſes of lands, c for 
years, or at will, the intereſt in an advowſon for 
one turn, intereſts by ſtatute merchant, ſtatute 
ſtaple, and elegir, (of which ſee before). 
Or, . per ſonal, as gold, filver, plate, jewel, in. 


plements of houſhold, all moveable goods what(o- 


ever, cattle of all ſorts, corn ſown upon the ground 
(becauſe it comes not without induſtry), deed, an 
apprentice for years, &c. | | 

The ownerſhip of a chattel perſonal, is termeda 


5 property (e). 


Properties are abſolute or qualified. One ma) 


have an abſolute property in hens, geeſe, ducks, 
peacocks, &c, but not in wild beaſts, fowls of the 


ally 


— 


— — 


(a) Bid. & Stat. 3 Ed. e. 4. 00 Ne 
Jaft, 218. le) Finch 176. 
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air, fiſhes of the ſea, or in rivers, partridges, deer, 
co ies, hares, &c. and therefore it is not felony to 
ſteal them. And one may have an abſolute pro- 
perty in things of a baſe nature as maſtiffs, hounds, 
greyhounds, and ſpaniels, and it is not felony to 
ſteal them; tho' an indictment may be preferred 
for a treſpaſs, or an action brought for damages 
for taking them away. | 

A qualified property and poſſeſſory may be ob- 


tained by induſtry, as by taking creatures feræ na- 


ture (i. e. naturally wild) and making them tame, 
and then we have only a property in them ſo long 
as they remain tame, and do not regain their na- 
tural liberty, and have not a cuſtom of returning. 
Of theſe felony may be committed. Or by impo- 
tency and place in things wild by nature; as of 
young hawks that are in one's grourd, or young 
pigeors in the neſt, and of theſe felony may be 
committed, and the owner of the ſoil may have an 
action of treſpaſs, if they are taken when they can- 
not fly. Or by privilege of a park, warren, &c. 


of theſe felony cannot be committed, unleſs re- 


duced to tameneſs, and known ſo to be, by the 
offender. Deer chaſed out of a park, and follow- 
ed by the keeper with freſh purſuit, fiſhes that are 
in trunks, &c. remain in poſſeſſion, and as ſuch 
are a property. But if deer get out of a park and 
ſtray, or conies out of warren, it is lawful for any 
one to take them (a). | 

Property is either in po/e/fon or action. I. In 
t2ſe/ſron, either generally, when no other can have 
it from one, or with one, but by one's own act or 
default. Or ſpecially, when another has a concur- 
ring intereſt with one, or. where there is property 
alſo in another as well-as the owner; as by bail- 
ment, z. e. a delivery of goods in poſſeſſion, and is 
either to keep or employ ; by goods pledged or 
pawned; by goods granted conditionally; by 
things diſtrained; by goods demiſed or leaſed out 
| | | for 


—_ 


(a) Finch 176, 177. Wood's Infl. 318. 
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Who may 


Bat them. 


_ Eſtates, 


for a term, &c. 2. In action, by an intereſt to ſue 
at law either for the things themſelves, or damages 
for them, as for debts, wrongs, Sc. All theſe 
things in po/e/ion or action one may have in his 
own right, or in the right of another, as executor 
in right of the teſtator, &c. (a) 

See of gtodands, treaſure-trowe, WatVing, firay- 


ing, wreck, &c. Tit. Franchiſes, ante. 


Of gifts, 


A gift may be both of chattels real or perſonal 
without deed, except in ſome ſpecial caſes (b). 
But if there is a general gift of all one's goods 
without exception of apparel, or other neceilay 
things tho” by deed, it may reaſonably be ſaſpetted 
to be fraudulent to deceive creditors, &c. And a 


gift of all one's goods to one to whom there may 


Caution, 


be a true debt owing, Sc. is void againſt other 
creditors, Ic. though good againſt the giver, his 
executors or adminiſtrators. It is adviſeable that 
a gift in ſatisfaction of a debt be made, 1. In a 


publick manner before neighbours, &c. 2. The 


goods to be appraiſed, and the gift made in ſatiſ- 


faction of the debt. 3. And the donee to take 


Fraudu- 
tent gifts. 


Of buying 
and ſelling. | 


poſſeſſion of them. 


Deeds of gift, goods and chattels made in truſ 


to the uſe of the grantor to defraud creditors, are 


void (c). | 


If one buys wares, he muſt not carry them away 
before he has paid for them, unleſs a day of payment 
is allowed him. If the bargain is, that you ſhall 


give me 5 J. for my horſe, and you give me a 


penny earneſt which [ accept, this is a perfect ſale, 
If I fay I will fell my horſe for 5 J. and you lay 
you will give me 5 J. and preſently go to tell out the 
money to pay for him, I can't fell him to any 
other; but if you don't pay me preſently it is no 
contract. If I ſell my horſe for money, I may 


keep him till I am paid; and if a horſe dies in ny 


ſtable after I have fold him, and before I have de- 


livered 


— 


(a) Wood 's Inſt. 319. 2) Perk. 5 7. 
(c) Stat. 3 Hen. 7. c. 4+ 13 Elix. c. 5. 


Pn . nl ann cnn x r  aAarMm wo: ee e e 
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Eſtates, 
livered him to the buyer, I may notwithſtanding 


have an action for my money; becauſe the pro- 
perty was in the buyer (a). 
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No contract for the ſale of goods, for 10/, and 


upwards Is good, unleſs the buyer actually re- 
ceives part of the goods ſold, or gives ſomething 
in earneſt to bind the bargain, or in part of pay- 
ment, or ſome note thereof in writing, be made 


and ſigned by the party to be charged with the 


contract, or by his agent lawfully authorized. 
And no action ſhall be brought upon any agree- 
ment that is not to be performed within a year af- 


ter, unleſs the agreement be put in writing and 


ſ ſigned by the party to be charged therewith (5). 
So if apy agreement is for wares under 10/, and 
they are not delivered within a year, it is void, 
uoleſs put into writing, tho” earneſt be given; but 
if no day is ſet, or the time is uncertain, they are 
good, for it does not appear but that the payment 
may be in the year (c). 

All perſons may make their wills of goods and 
chattels, except an infant male under 14, an in- 
fant female under 12, or as ſome ſay infants under 


id (, a married woman except by her huſ- 


fing of 
goods and 


chattels by 


hl conſent and licence firſt obtained (e); but of . 


the goods whicn ſhe hath as executrix ſhe may 


make her huſband executor, or another perſon 


without her huſband's conſent (J). 


If a woman makes her will, and afterwards 


marries, the will is countermanded (g). Ideots, 
lunaticks, an alien enemy, recuſants convict, 


corporations, cannot make a will; but an outlaw 


in a perſonal action may (4). 


Exe⸗ 


9 . — 


(a) Noy's Max. 87, 88. Heb. 41. Yar. 
29 Car. 2. c. 3. made perpetual by 1 Fac. 2. c. 
7. 5. (e) Wood's Infl. 321, 322. (a) Ce. 
lit. 89. 6. (e) Perk gol. J) 18. 502. 
8) 4 Rep. GI. () Wood's Inſt. 323, 324. 
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Exccutoꝛs. 


Ax that are capable of making a will are 
capable of being executors (a). Allo an in- 
fant in his mother's womb may be one; but admi. 
niftration muſt be granted to ſome other perſon til 
the infant is 17 years of age. A married woman 
may alſo be an executrix. So may a perſon ex. 
communicated, or outlawed, and aliens (6), but po- 


piſh recuſants convict can neither be executors not 
 adminiſtratcrs (c). Where ſeveral executors are 


made they are in the law as one executor, there- 
fore moſtly the acts done either by or 70 any of 
them, are deemed to be done by or zo all. An 
executor may be made upon ime, as if one be 
made executor when he comes of age, or when he 


comes from London, or while he lives at Londy, 


and ſuch like references to time, as during 10 years, 
or after 16 years, &c. Or upon condition, as if 
the executor will find ſureties to perform the will 


Oc. (a). 


Every intermedaling with the goods of the de- 
ceaſed, is not an acceptance of the execntorſhip to 
make one chargeable as xecutor. As if one does 


an act of charity or humanity by locking up the 


goods of the deceaſed that hey may not be waſted, 


or if one buries the deceaſed, and ſells his goods 
to do it, or if one takes away His own goods that 


were in the houſe of the deceaſcd, or uſe ſome of 


the goods of the deceaſed in the neceſſary occaſions 


of the family, or take the goods by letters to col- 


lect the goods of the deceaſed. Theſe acts will 


not amount to an acceptance of the executorſhip, 
if the ſpecial matter is pleaded (e). When an exe- 
ET cutor 


r —_— 


* See Wood's Coney. vol. 1. p. 127, &c. 

(a) Weſt's Symb. P. 1. $635. (4) Nord 
Infl. 325. c) Stat. 3 Fac. c. 5. (d) Weff's 
Symb. P. 1. 5637. (e) Dyer 166, 167. 


Executoꝛs. 
cutor has accepted the executorſhip, he cannot aſ- 


for it over, or refute it. And where the executor 
refuſes to take upon him the executorſ}ip, or if no 


executor is 2ppointed by a will, then :dminiſtra- _ 


ton with the will annexed muſt be granted. If 


there are ſeveral executors appointed, and one ac- _ 


pts, and all the reſt A, he that accepts muſt 
bring actions relating to his executo: ſhip in (a) all 
their names, and one may releaſe an action. But 
an action mult be brought againſt him or them that 
dt or adminiſter ). | 


An extcutor may be in his own wrong, where he 


i; neither executor or adminiſtrator lawfully, and 
yet acts as if he was; as where he converts the 
goods of the deceaſed to his own uſe, and alters 
the property by gift, ſale, &c. or where he deli- 
ers the goods to creditors or legatees in ſatisſac- 
tion of their debts or legacies, or receives any debt 
due to the deceaſed, and gives a 1el-aſfe for the 
ame, or releaſes any debt due from the. deceaſed 
before it is paid, or pays any debt due from the 


deceaſed, except it be with his own money; but 
if there is a legal executor who hath proved the 
will, or if adminiſtration is legally granted before 


the ſtranger intermeddles, he is not then executor 
in his own wrong, but a treſpaſſer againſt the exe- 
cutor or adminiſtrator (c). And every perſon that 
receives goods or debts of any inteſtate, or a re- 


WT [caſe of the debt of the inteſtate upon fraud, or 
without valuable conſideration or thereabouts (ex- 


cept in ſatisfa&tion of ſome debt) is chargeable as 


executor in his own wrong, as far as the goods 


and debt coming to his hands, or whereof he is 
releaſed, will ſatisfy, deduRting allowance of all 
jul principal debts owing to him by the inteſtate, 
and of all other payments made by him (4). 

bs ; | An 


W 


(a) Noy's Max. 103. Swinb. 324. Went. Off. 
Ex. 31,95. Suppl. to Wentw. 39. Perk. f 485. 
9 Rep. 37. Pickering's Finch 294. 295. Finch by 
Millar 409. (.) Ward's Inſt, 325, 326. 
0% id, (d) Stat. 43 Elix. c. 8. | 
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by nails or ſcrews, furnaces of lead or braſs faſtened 


the Heir. 


Executogs. 

An executor is the repreſentative of the teſtator, 
of all his chattels real and perſonal, and the law 
gives him thoſe which are in pe//e/ion and in adion 
(if they are not bequeathed), and ſubjects him to 
every man's claim and action, which he had againſt 
the teſtator, except for perſonal wrongs done by 


. the teſtator to the perſon, goods, or land of ang. 


ther, becauſe perſonal actions die with the perſon, 
The wife of the teſtator muſt have her wearing 
apparel, which is neceſſary and convenient for one 
in her ſtation and character. And the heir mutt 
have the glaſs windows, the wainſcot that is fixed 


to the wall, or in the ground, lead fixed to the 


| houſe, doors within or without, that are hanging, 


FLA 


Duty of 


locks and keys, tho' the executor hath a leaſe for 
years of the houſe. Allo the heir maſt have the 


trees, and the deeds belonging to the inheritznce. 


The goods end chattels Which belonged to the 


teſtator when he died, if they come to, the hands 


of the executor, are, a//ets, or goods and chattels 
for. which the executor is chargeable (as far as they 
extend) to creditors ot legatees. 

The remainder after all the debts and legacies 
are paid, belongs to the executor. _ 

1 he duty of an executor is, 1. To bury the teſla. 
tor in a decent manner 3 to his degree and 
character, but with regard to his eſtate left after 
dedts paid; for whatever he lays out extravagant: 


ly, if there 1s not enough to pay debts, he muſt 


bear it at his own expence; but if they are rea- 
ſonable and neceſſary, funeral charges muſt be al. 
lowed before debts and legacies (a). 2. He mull 
make an inventory of the goods of the deceaſed, 
with their value as appraiſed in the preſence of the 
executor, by two or more of the creditors or lega- 


tees, or two of the next of kin, or in ther. 
default by two other honeſt men. It mult be in- 


dented, and one part delivered on oath of the exe- 
Cutor 


—— — 
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(a) Doe. & Stud, Dial. 2. £10, 
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Executozs. 
cutor or adminiſtrator before the ordinary, Cc. 
the other part the executor or adminiſtrator ſhould 
keep (4). 3. The executor mult prove the wyl 
before the ordinary, either in common form by his 
own oath, or by witneſſes beſides his own oath. 
A cavcat may be entred againſt the probate in 
common form, and tho” proved in common form, 
the executor may be obliged to prove it again by 
witneſſes. 4. He mult pay debts and legacies, 
and debts before legacies. After the charges cf 
the funeral, inventory, oppoſition by a caveat and 
the probate, the 4% is to be preferred for his 


debts due upon record and feccialiy, then the for- 
fatures fer not bur pi rg in wwooll:n mult be paid, be- 


ſore any ſtatute, jadgment, or other debt or duty 
whatſoever, Afterwards debts to private perſons 
upon judo ments 2gainlt the teſtator in any court of 
record, without any conditio.! of firſt and laſt (5). 


But ſuch judgments have no preference unleſs dog- 


geted {c), He that firſt ſues out execution upon 
his judgment is preferred. But before execution 
the executor may pay whom he will firſt. Then 
fiatutes or recognizunces, thoſe forfeited before thoſe 
that are for the performance of covenant, WT 

When otherwiſe, he may give precedency as he 


pleaſes before execution. 'I'hen arrearages of rent 
upon leaſes, Fc, in writing, (tho' ſome ſay upon 


parol too, becauſe it favours of the realty in re- 
gard of the profits received), for the leſſor may di- 
train and pay himſelf whether the executor will or 
ro. Then debts upon ſpecialties, as obligations, 
bills penal, or ſingle bills ſealed without penalty. 

La/ily, debts upon S, or notes unſealed, or 
verbal contracts; for there is no difference be- 


twixt notes and ſhop-books, Se. ſome prefer the | 


wages of ſervants, that are within the ſtatute of 


| labourers, before debts due upon ſhop-books. Af- 
ter the 4 are paid, he mult pay /egacies, and 


may 


ä — 


— 


(a) Stat. 21 Hen. 8. c. 85. - (b) Mood lift. 
331. (e) Stat. 4 & 5 V. & M. c. 20. 
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Executoꝛs. 


may prefer himſelf, tho* there is nothing left to 
y other legacies ; afterwards he may pay which 
he pleaſes firſt, tho there's not enough to ſatisfy 


the other legatees. But the faireſt way where 
there is not enough, is to pay their proportions, 
But if there is a /ſþecifick legacy, or any particular 


thing given in /þecie, as a leaſe, a horſe, a ſilver 
cup, Cc. this muſt be given before any other le- 


gacy (a). ; 

When legacies are given to children, and a wife 
is made executrix; and ſhe marries again, ſhe, at 
the inſtigation of her huſband, will commonly en. 


deavour to diſcount maintenance and education; 


but this will not be ſuffered in Chancery, ſo as to 
diminiſh the principal ſum, for a mother ought to 
maintain her children ; yet money paid for bind- 


| ing a child an apprentice has been allowed (2). 


An executor or adminiſtrator is not chargeable 
with any ſpecial promiſe to anſwer damages out of 
his own eſtate, unleſs he (or ſome other authoriſcd 
by him) give and ſign a note thereof in writing (. 
5. He muſt paſs his accounts concerning the teſta- 


tor's goods and chattels before the ordinary. The 


inventory ſhews what is his charge, and the ac- 


count muſt be his diſcharge, but it will only dil- 


charge him from ſuits in the ſpiritual court, and 
not at common law. | 


FE ES taken and acknowledged before com- 


miſſioners by dedimus poteſtatem not to pals, 
unleſs ſome perſon preſent when taken and acknow- 
ledged, perſonally appears before the lord chief 


| Juſtice, or ſome other juſtice of this court, and be 


examined upon oath, touching the execution there- 
of, and particularly whether ſuch perſon knows the 
| ok 0 parties 


(a) 22 Int. 332. (5) 2 Ventr. 353. 
(c) Stat. 29 Car. 2. c. 3. made perpetual by 1 Jars 
2. c. 17. 95. | | 


cM OY , OR ]ĩÄb ²⅛˙—¼¾% ˙ ²˙ ’· ... Te NEO 5 


© ONS 


OBE. an, Te vv, A 


.- — — Ov 


Fines. 


parties acknowledging ſuch fine. Reg. H. 13 C. 1. 


C. B. 
And when taken as above, not to paſs the king's 


filver office, and the king's ſilver be recorded, un- 
leſs oath be made before ſome judge of this court 
of the due execution, and of the day and year when 
each cogniſor executed the ſame, where a raſure 
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Raſures. 


in the day or year ſhall appear in the caption; ard 


no fine ſo acknowledged before ſuch commiſſioners 
in caſe of ſuch raſure, to be received and entered 
by the clerk of the king's ſilver, before there be an 
allocatur of a judge obtained. And fines taken 
and acknowledged before the faid lord chief juſtice, 
or any judge of aſſize, or ſeijeant at law, if the 
date of the caption appears to have been raſed, not 


to paſs the king's filver office, nor the king's ily: E 


be recorded, before there be an oder under the 
hand of ſome judge of this court obtained And 
after any fine has paſſed the ſaid office, and the 
king's ſilver of ſuch fine is recorded, neither the 
præcipe nor caption of any ſuch fine or writ of .- 
mus poteflatem, or writ of covenant, by which ſuch 
fine is paſſed, malt be raſed or altered before there 


be an order under the hand of a judge of this court 


for doing thereof, and for amending all entries made 
from ſuch writs firſt obtained. Reg. E. 9 A. 

Writs of covenant upon fines of meſſuages, lands, 
or tenements, or rents iſſuing out of them, lying in 
London or the liberties thereof, or in Midaliſex, 
whether ſingly or jointly, with meſſuages, lands, or 
tenements elſewhere, not to be returned until the 
attorney proſecuting the fine gives notice in writing 
to the ſaid clerk for the ſaid returns, or his deputy, 
as well of the name and place of habitation of the 
attorney to the fine, as of their own names and ha- 
bitations, as alſo of the particular ſtreet, lane, or 
place where ſuch meſſurges, Sc. are ſituate; and 
of the perſons names who are in poſſeſſion of ſuch 
meſſuages, lands, or tenements, or who are to pay 
the polt-fines thereupon due to the king. And ſuch 
notes to be kept on a file, to be, on application to 
the ſaid clerk, takea account of by the ſecondaries 

Yep II. M N 
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242 | Fines, 


of the counters in London, or under ſheriff of Mid. 


aloſex. Reg E. 6 W. & M. 
All caveats and orders for topping fines (illega]ly 
acknowledged) to be renewed every term, and co. 


pies thereof left with the clerk of the king's filver, 


who is to demand only 3 5s. and 4. per term, or 
be void. Reg. E. 29 c. 2. . 


Hil. 17 Geo. II. 1743. 
IJ Hereas by a rule of this court made in the 130% 


year the reign of * his late majeſfly king 
George, It was ordered, That no fine whatſyuy 
taken and ackneaviedy;ed before any commiſſioners, ly 
Virtus of a writ of dedimus poteltatein 70 them di- 
refed, be allowed to foſs, uni ſome perſon projet 
wwhin ſuch fine Wvas taken and acknowledged did cr- 
ſonaliy appear before the lord chief juſiice, or ſome 
ether juſtice of this court, and was examined upin 
path touching the due executicn therecf, and particu- 
larly wvhether ſuch perſon knew the parties ackniaw- 
lidging ſuch fine; which rule has been fund by ex- 
perience to be attended with {NCONVEnicnces, and Has 
net arſevercd all the good f urpoſes for which it was 
intended; for remidy thereof, and the better to gſcer- 

tain the predtice for the future, 
On taking It is O2dered. by this court, That from and 
fines b:fore aſter the firſt day of next term, inſtead of au oath 
commiſcon- made viva voce of the due acknowledgment of 
ers, inſtead ſuch fines, an affidavit or affidavits in writing on 
of the cath Parciment thall be made and annexed to every fine 
viva voce, 10 taken as aforeſaid, in which affidavit or affica. 
aafjidavit Vits the perſon or perſons making the ſame ſhall 
of the due ſwear, That he or they knew the party or parties 
aclnow- acknowledging ſuch fine; That the ſame was duly 
ledoment Tigned and acknowledged; That the party or par- 
may be ties acknowledging, and alſo the commiſſioners 
nacli by an taking the ſame, were all of full age and compe- 
attorney tent underſtanding ; That the ſemes covert (if any} 
B. res e ſolely and ſeparately exainined apart from 
p. en au- nuſban''s, and freely and volugtar ly con ſented 
ien to n acknu yledged the ſame, and that the w_ 
| or 


ſor or conuſors, and every of them, knew the ſame 
to be a fine to paſs his, her or their eſtate or eſtates, 
which fine, together with ſuch affidavit or affida 

vits annexed, ſhall be tranſmitted to the ſaid lord 
chief juſtice, or ſome other jultice of this court for 
his a//ncatur thereon, and ſuch affidavit or affida- 
vits ſhall remain annexed to ſuch fine, and be left 
with the ſame in the proper office. And it is 
further Pzdered, That all and every ſuch affida- 
vit and afhdavits as aforeſaid ſhall! be made by ſome 
attorney or attornies of the courts of Miſminſter- 
Hall, or of the great ſeſſions in Wales, or of the 
counties palatine of Cheſter, Lancaſter and Durham, 


and ſhall be ſworn before a perſon duly authoriſed 


to take affidavits in this court. 
| Py the court, 


The afndavit. 


In the Common Pleas. 


. of 
@ the attornies of — Mak th oath and 


faith, that he knows C. D. and E. his wife, and 
F. G. and H. his gie, the conufors named in the 


fins bereunto annexed, and that the fad fi ne WAS 
duly / Signed and acknowledged by them in this di pa- 
nint's preſence, and that they the ſaid C. D: . 


E. his wife, and F. G. and II. his: wife, and alſa 
J. K. and L. M. gentlemen, the commi{/foners taking 


the ſame fine, were at the time of taking thereof 


all of full age and competent underſtanding ; That 
the ſaid E. and H. were ſolely and ſeparately exa- 
mined apart from their huſdanas, and freely and 
voluntarily conſented to and acknowledged the ſume, 
and that the ſaid conuſors, and every of them, knew 
the ſame to be a fine to 72 bin, ber or their eſtate 
and eſtates. 


Sworn at 


Ye. \ 


2 1 


in the county , 02 of 


24} 
take a te 
diss in this 
court, 
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Feines. 


Trin. Term, 26, 27 Geo. 2. 


Jt is O2dered by this court, That from and 
after the firſt day of next Michaelmas term, in the 
affidavit or affidavits made in purſuance of the above 
rule, the perſon or perſons ſo making the ſame, 


| ſhall not only ſwear as they are directed by the ſaid 
rule, but alſo that the fine was duly ſigned and ac- 
| knowledged upon the day and year, or days and 


years mentioned in the caption ; and if there be any 
raſure or interlineation in the body or caption of 
ſuch fine, that ſuch raſure or interlineation was 
made before the party or parties ſigned the aid 
fine, and before the caption was ſigned by the com- 
miitoners: Which affidavit or affidavits ſhall be 


annexed to the fine, and ſhall be tranſmitted to the 
ſaid lord chief juſtice, or ſome other juſtice of this 


court for his allocatur thereon, and ſhall remain 
annexed to ſuch fine, and be left with the ſame in 
the proper office as is directed by the ſaid rule. 

e By the court. 


An addition to be made to the former 
| affidavit. 


And this deponent further ſaith, That the ſaid 
fine was duly ſig ned and acknowledged, upon the day 


and year mentioned in the caption, (or upon the ſe- 


weral days and year or years reſpectively mentioned 
in the captions, if there happen to be more captions 
than one ; ) and that the roſure or interlineation (ra- 
ſures or interlineations ) in the body (or in the caption 


or captions ) of ſuch fine (as the caſe ſhall happen). 


avas (or were ) made before the party (or parties) 


ſigned the ſaid fine, and before the caption (or cas- 


tions) was (or were) figned by the commiſſioncrs. 


 Pabeas 


Huabeas coppus. 
X . ö C. P. 


| HERE a pe- 


ſon is brought 
by habeas corpus into 
court, or before a judge, 
in order to be committed 
to the cultody of the 
marſhal, ſuch writ, with 
the return thereof, to be 
left with the ſecondary, 
or the clerk of the judge 
before whom ſuch per- 
ſon, is brought to be af- 
filed; and a copy or note 
of ſuch return, under the 
hand of ſuch judge or 


ſecondary, to be deliver- 


ed to the marſhal at the 
time of commitment ; 
which copy or note mult 


be made by. the perſon 


ſo proſecuted, or his at- 
torney. Reg. T. 3 A. 
Priſoners committed 
to the cuſtody of the 
marſhal upon a habeas 
corpus ad. reſpondendum, 
wel ad faciendum & re- 
cpienaum, maſt remain 
for two days next after 


ſuch commitment. no 
wunſtanding any fur 


other habeas corpus from 


any other court deliver- 
ed to the (aid marſhal. 

Reg. H. 5 W. & M. 
All defendants not 
being executors or ad 
miniſtrators, who ſhall 
proſecute 


Abeas corpus cum 
| cauſa ad fac. & rec. 
directed to any ſheriff 


(except London or Mid- 


aleſex) not to be return- 
able immediatè, or in the 
vacation time, but at a 


the term. But in London 


vacation may be return - 
able mediate. And 
when returnable 7-1med:- 
ate, the ſheriff ought to 
make his return the ſame 


vered, and to bring the 
body immediately as is 
required by the writ, 
without permitting him 
to wander abroad by co- 
lour or pretence thereof, 


pus is directed to a ſhe- 


marſhal or other gaoler, 
tbe priſoner is to be 


brought into cuſtody at 


the day limited in the 


writ nth aus p- 52 101g 


him to wander abroad 


| under pretence thereof. 
Reg. M. 1654. 

Habeas corpus ad re- 
ſpand ndum may be grant- 
ed to the warden of the 
Fleet, or to the keeper 


day certain in court in 


or Mzddleſex, in term or 


day that the writ is deli- 


And where a habeas cor- _ 


riff, warden of the Flect, 


of an inferior priſon of 


Habeas Coppus. 


K. B. 


proſecute any Habess 


corpus to remove any ſuit 

out of ary inferior court, 
muſt pot in ſpecial bail 
in all actions (except for 
fcandalous words and 
{mail affaults) unleſs one 
' of the Juſtices of the 
court otherways order. 
Reg. H. 2 $ > 2. 

Note; The bail are 
liable to all the actions 
mentioned in the return 
of the habeas corpus, 
wherein the defendant 
is declared againſt with 
in two terms aſter. 

Bail not to be put in 
on a habeas corpus before 
tre writ, and the cauſes 
{cr which the defendant 
is detained, be returned, 


tor. be taken by any 


judge, unleſs the writ 
with the return be 
brought before him, to 
be filed when put in. 


Reg. MH. 1651. E. 29 


C. 2. H. 10 z. 
And at the time of 

putting in the bail 4s. 

104. to be depoſited in 


ab, -- 3- 1g.) © clerk's hands, 


Reg. E. 29 C. 2. 

If bail on habeas cor- 
pus be put in de bene He 
before a judge, exception 
to be in 28 days after 
put in, or it may be fi 
led by the defendant's 
e within 4 days 

| Dex 


e 
a liberty or franchiſe, 
where a cqpias is return: 
ed non et indentus; ſuch 
writ to recite ſhortly the 
capias, and returnable at 
a Cay certain in court, 


and to be a good cauſe 


of detainer, as well as 
where a capias ad refpon- 
dendum comes to a ſhe. 
riff. Reg, Ead. 

If a capias be return. 
ed non it inventus, a- 
gainſt a priſoner in the 


Veet, he muſt appear 


upon a habeas corpus ad 
reſpondendum, as well at 
the ſuit of a ſtranger, as 
at his ſuit wherevpon he 


is impriſoned, and an- 
{wer to a declaration ac- 


cording to the rules of 
the court, or judgment 
may be entered agaiuſt 
him. Vid. 

Habeas corpus ad ſa: 
tisfaciendum may be 
granted to the warden 
of the Fleet, or to ſuch 
inferior gaoler, (as a la- 
beas cot pus ad re ſpundin- 
aum before mentioned) 


returnable in court at a 
day certain, aud UC 


number of the roll of the 
judgment to be indorſed 
upon the writ by the at- 
torney who ſues it out, 
and ſuch writs to be a 
cauſe of detainer. 16:4. 
Habeus corpus direct ed 
to 


1 * Lv A „ hd 


© wwe Y- 


Dabeas Copus., 
. i 
next after the end of the | to inferior coarts of Lan- 
ſaid 28 days. Reg. den, Weſtminſter, South. 
18 | avark, and other courts 
Where the plaiatiff | within 5 miles of London, 
excepts againſt bail, he | may be returnable ih- 
may have a rule for af. Anda habeas wr- 
proct de nds, unleſs bail] / returnable in court to 


be perfeted in 4 days | bs returnable at a day 


after ſervice of the rale, | ceitain. -Reg, M. 1654. 
whether in term or va- H. 13 & 14 C. 2. 

cation. | If upon a habeas cor - 
| pas the priſoner be re- 
turned charged with proceſs of B. 2. or Exche- 


quer, and out of C. B. the prifoner may be com- 


mitted with thoſe cauſes. And if upon habeas con- 
pus cum cauſa, the priſoner be returned charged 
with a proceſs out of C B. tho” returnable at a day 
to come, the priſorer may be committed with Lis 
cauſe. And upon every commitment by a judge 
out of court, the p oſecutor of the habeas cor pus is 
to have one of the prothonotary's clerks preſent at 
turning over the priſoner, that the commitment 
may be duly entered and filed. Rrg. M. 1654. 

If upon a Habeas corpus, or cepi corpus, the party 
be returned in cuſtody, and bailable, and ſpecial 
bail requirable, the bail not to be taken abſolutely 
without conſent of the plaintiff or his attorney ; 
and if taken de bene eſſe, the priſoner not to be dil- 


charged till the bail be aſſented unto, or the plain- 


tif over-ruled in court to accept the ſame upon ex- 
amination. Reg. M. 1654. C. B. 
Within 4 days after allowance of habeas corpus, 


notice to be given in writing of the names and ad- 


dition of the bail, the time when, the judge be- 
fore whom it is intended to be put in, to the plain- 
tiff or his attorney; but if not to be found, to be 
left with the chief clerk of the inferior court, or 
his deputy, and oath to be made thereof, otherwiſe 


the bail not to be taken, and a procedendo may be 
granted if deſired, before bail accepted. Ng. M. 


1654. H. 13 C 14 C. 2. C. B. | 
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Habeas Cozpus. 
If bail in ſuch caſe be not put in within 8 days 
after the habcas corpus allowed in inferior courts 


when it is returnable immediate, a procedends may 


be granted by any judge of this court. Reg. M. 
1654. H. 13 & 14 G.2-G. B. | 

Bail taken in the abſence of the plaintiff or his 
attorney, to be taken % bene eſe, and if not ex- 
cepted againſt within 20 days after notice, the bail 
to be delivered out to be filed. Lid. bid. 

And if taken before a judge at his chambers, 
and not excepted againſt, if not filed within 4 days 
after the 20 days, a procedendo may be granted 
upon certificate that it is not filed. „id. Ibid. 

In term time the plaintiff in the inferior court 
may ſpeed the defendant to put in or file bail, by 
giving rules in the bill of pleas, and if not filed 


according to the rules, upon certificate thereof, a 


Drclaras- 
ien. 


procedendo to be granted. bid, Ibid. 


Upon bail taken of a perſon in cuſtody, the 
judge's clerx to deliver the bail to the prothono- 
tary, to be filed, if aſſented to; and to that end the 
prothonotary's fees to be depoſited, but the priſoner 
not to be diſcharged, until the bail aſſented to, or 
over-ruled in open court. 7b. 16. 

If bail be given upon a removal by habeas cor- 
pus, the original to be ſhewn upon tendring the de- 
claration, otherwiſe the bail not liable ; unleſs the 
party or his attorney will voluntarily appear, or 
take a declaration without ſhewing it. Reg. N. 
i654. C. B. | . 

And if the removal be out of an inferior court, 
the new original to agree with the nature of the 


action, the ſum in demand, and the county, other- 


wiſe the bail not liable; but if the party will vo- 


luntarily appear to ſuch varying original, to be 


good as to the party; but if upon a cauſe removed 
by habeas corpus out of the courts of Canterbury, 
Southampton, Hull, Litchfield, or Pool, which are 
counties where the judges of the 2 prius ſeldom 


come, if the action be tranſitory it muſt be laid in 
the county of Kent, Southampton, Yori, Stafford, 


or 


FFF 


ww rm. Y 3 
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Dabeas Coꝛpus. 


or Dorſet, where the town and county lieth, and 
the recognizance to be taken accordingly. 1bid. 
Unleſs the plaintiff bring a priſoner, committed 
to the Fleet by habeas corpus in Hilary term or va- 
cation, to the bar by habeas corpus, and declare 
zgainſt him within 6 days after Trinity term begun, 
ſach priſoner may be diſcharged by /#per/ed-as, to 
be iſſued of courſe out of the prothonotary's office 
where the commitment with the cauſes is entered, 
ſo as ſuch priſoner firſt enter his appearance by at- 
torney with the ſaid prothonotary in caſe of an 
attachment of privilege or of a plaint, or with the 
philazer upon other proceſs returnable in this court: 
And do bring a certificate under the hand of the 
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warden or clerk of the Feet, that no proceedings 


by habeas corpus have been had againſt him within 


the ſaid time. And if committed to the Fl-et in 


Faſter term or vacation, unleſs the plaintiff bring 
ſuch priſoner to the bar by habeas corpus, and de- 
clare againit him within 6 days after Michae/mas 


term begun, ſuch priſoner ſhall be diſcharged in 


manner aforeſaid, And if committed to the Fleet 
in Trinity term or vacation, unleſs the plaintiff 
bring the priſoner to the bar by habeas corpus, and 
declare againſt him before the end of Michae/mas 
term following, ſuch priſoner may be diſcharged 
as aforeſaid : And if committed to the Veet in Mi- 
chaelmas term or vacation, unleſs the plaintiff bring 
the priſcner to the bar by habeas corpus, and de- 
clare againſt him within 6 days after Eaſter term 
begun, ſuch priſoner may be diſcharged in manner 
aforeſaid, And the plaintiff may declare ſuch ap- 
pearance entered the next term atter ſuch appear- 
ance or /uper/edeas granted; and the attorney ap- 
pearing ſhall be bound to take a declaration, and 
not afterwards, Reg. H. 14 & 15 C. 2. C. B. 

If a priſoner be brought to the bar by habeas 
corpus, returnable at a day certain, being before 
the day of appearance of the third return of any 
term, and the ſaid priſoner names an attorney who 
ſhall appear for him at the ſuit of the plaintiff, de- 


Ms — 


Plc adi: 8 


fendant is compellable to plead by the laſt day of 


56 


Os 2 5 


the ſaid term, to a declaration delivered to the 
fa d attorney, if the plaintiff give a rule for him 


Habeas Coppus, 


ſo to do: but when any prifoner is brought to the 
__ by ſuch writ returnable after the appearance 

day of ſuch third return, the defendant to have an 
pr parlance of courſe till the next term fol lowing, 
But if the priſoner re'uſe to nominate an attorney 


to appear for him, then he is to plead within 8 


days, Provided there be 8 days after the return of 
the hateas corpus, to give a rule to be out within 


the term. And after iſſue joined, 10 days notice 
atleaſt, exclutive of the day of giving ſuch notice, 


to be given to the defendant (being actually in che 
priſon of the Flr) of the time of trial of ſuch 


iſſue to be had. Reg. H.13& 14C. 2. C. B. 


On a cauſe removed by habeas corpus, out of an 
inferior court, having juriſdiction of the cauſe, if 
judgment be given for the plaintiff, the coſts be- 
Jow to be conſidered and caſt into the judgment; 
if for the defendant, the charge of putting in bail. 
Reg. M. 1654. CB. & 

if it be returned upon a habeas cortus, that the 
priſoner is condemned by judgment, he ſhall be 
remanded, ard not let to bail, againſt the will of 
the platni, until ſatisfaction of the ſum adjudged. 
Stat.:'2 H. F. flak. i, c. 2. 

No habeas corpus ſhall be allowed except deli- 
vercd before the jury have appeared, and one of 


them be ſworn, Stat. 16 Car. 1. c. 4. or delivered 


beſore iſſue or demurrer joined, ſo as it be not 
joined within fix weeks after the arreſt or appear- 
ance. Ard if a cauſe be removed and remanded, 
it ſhall not be afterwards removed before judg- 
ment. In a cauſe not concerning freehold, leaſe 
or rent, if the debt or damages do not exceed 54, 
it ſhall! rot be removed but by error or attaint. 
This to extend only to ſuch courts of record where 
there ſhall be an utter barriſter of three years ſtand— 
ing, fleward, town clerk, judge. or recorder, or 
alliſtant to ſuch judge there preſent, and not of 


counſel in the cauſe. Stat. 21 Fac. c. 23. The 


_ Jodges of ſuch, courts My, proceed in cauſes 2 | 
7 ald. 


e 2. © „ 


„ er: 
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laid to exceed 5 J. though there be other actions 


againlt the deiendant laid to exceed 5 1. Sat. 12 
G. c. 29. 


When any perſon brings a habeas corpus 1 See Nr. 


to any ſheriff, gaoler, &c. for any perſon in their Burz's o- 


cuſtody, and the writ is ſerved upon the ſaid offi- /erwvations 


cer, or left at the priſon with any of the under on this af. 


officers, the officer ſhall within three days after Parn's Ju- 


ſervice thereof (unleſs the commitment were for /ice, So, 


treaſon or felony expreſſed in the warrant) upon p. 130. 
tender of the charges of bringing the priſoner, 
to be aſcertained by the judge or cout that 
awarded the ſame, and indorſed upon the writ, 
not exceeding, 124. per mile, and upon ſecu- 
rity given by his own bond to pay the charges of 
carry ing back the priſoner, if he be remanded, and 
that he will not eſcape by the way, return ſuch 
writ, and bring the body accordirg to the com- 
mind thereof, and cert ify the cauſes of his de- 
tainer; unſeſs the commitment be beyond 40 miles 
from the place where the court or judge reſides ; 
and if beyond 20 miles and not above 100, then 
within 10 daes; and if beyond 100 miles, then 
within 20 days after-ſuch delivery. And if any 
perſon is committed for any crime (except felony 
or treaſon expreſſed in the warrant) in the vacation, 
he (unleſs convicted or in execution) or any one in 
his behalf, may complain to the lord chancellor or 
any one of the judges, who upon view of the co- 
pies of the warrants of commitment or detainer, or 
upon oath that ſuch copies were denied, are re- 
quired, upon requeit in writing by ſuch perion, or 
any on his behalf, atteſted by two witneiles preſent 
at the delivery of the fame, to grant a Sabeas 7 - 
jus returnable immedia/e ; and upon ſervice thereof 
the officer or his deputy ſhall bring ſuch priſoner 
before the lord chancellor, Fe, before whom the 
writ is returnable, and in cafe of his abſence be- 
fore any other of them, with the return of ſuch 
writ and the cauſes of commitment and detainer 
and thereupon within 2 days the lord chancellor, 
Sc. ſhall diſcharge the 3 taking his recog- 


Ni zance 
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Hue and Cry. 


nixzance with one or more ſureties, in any ſum ac. 
cording to their diſcretions, having regard to the 


quality of the priſoner, and the nature of the of. 
fence, for his appearance, unleſs it appears to the 


faid lord chancellor, &c. that the priſoner is le. 
gally detained, for ſuch matters for which the pri- 
ſoner is not bailable. Perſon wilfully neglecting to 


Pray a habeas corpus 2 terms after impriſonment, 
not to have it in the vacation. After the aſſizes 
proclaimed for the county, no perſon ſhall be re- 
moved from the common gaol upon habeas corpus, 
but ſhall be brought before the judge of aſſiſe in 
open court. But a perſon may after the alliſes 
ended. Stat. 31 C. 2. c. 2. 


Pue and Cry. 


YN order to raiſe a hue and cry, go to the con- 
ſtable of the next town, and declare the fact, 


and deſcribe the offender, and the way he is gone; 
whereupon the conſtable ought immediately, whe. 


ther it be day or night, to raiſe his own town, and 


make ſearch for the offender ; and upon nat find- 


ing him, to ſend the like notice with the utmoſt 


expedition, by horſemen as well as footmen, to the 


conſtables of all the neigbouring towns, who 
ought in like manner to ſearch for the offender, 
and alſo to give notice to their neighbouring con- 


ſtables, and they to the next, till the offender be 


found Hawk P. C. B. 2. c. 12.6. 


See ſtatutes 8 G. 2. c. 16. 22 C. 2. c. 24, 46. 
Com. Rep. 345. Str. 406. 2 Str. 1170, 1247. 


Jews. 


F any Jewih parent, in order to compel his 
proteſtant child to change his religion, ſhall re- 


fuſe to allow ſuch child a maintenance ſuitable to 


the circumſtinces of the parent, and the age and 


education of ſuch child, the lord chancellor may 
make luck order for the maintenance of ſuch pro- 
| 3 's teſtant 


— 


Imparlante. 


teſtant child as he ſhall think fit. 


fat. 1. c. 30. 


Stat. 1 Ann. 


Imparlance. 
K. B. - Ge Þ: 

Pecial imparlance not Efendant not to 
8 to be allowed any imparl till ap- 
defendant without leave | pearance entered. Reg. 
of the court. Reg. E. E. 24 C. 2. 

5 A. | In ſpecial actions 

Where the cauſe of | plaintiffs may enter im- 
action is ſpecially ſet ( parlances in the term 


forth in the proceſs, and 
the plaintiff thereupon 
declares, the defendant 
ſhall not imparl without 
leave of the court. Reg. 
H. 2 G. 2. | 


following, entering the 
ſame with an zncipitar, 
as has been uſed in guare 
impedit ; but all other 
| imparlances to be duly 
entered before any iſſues, 


demurrers or judgments 
be thereupon entered. 
Reg. M. 1654. 

If 0 defendant appears the firſt term, and gives 
no rules to declare, the defendant's attorney may 


the ſecond term be compelled to accept a declara- 


tion with imparlance, and the declaration may be 
entered as of that term, with an imparlance to the 
next, or in the firũ time with an incipitur, as be- 
fore, as the cauſe requires. Bid. 

Upon a mere real action, or bare clauſum fre- 
git, an imparlance of courſe; but in dower after a 


view, if the day to appear be upon the firſt return 


of any Hilary or Trinity term, no imparlance with- 
out conſent or rule of court. bid, 

In ejectment or any perſonal action, if the ap- 
pearance be the firſt return of Has or Trinity, 
no imparlance without conſent or ſpecial rule, other 
than in London or Midal:/ex. If the appearance be 
before Craft. Martin, or Menſ. Paſ. no imparlance 
without conſent or ſpecial rule. But if upon or 
after thoſe returns, an imparlance of courſe, Id. 


In 
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Iſſues. 4 
In London or Middl:ſex, if the appearance be 
before Craft. Aſc. or before the laſt return of any 


other term, no imparlance without conſent or ſpe. 
cial rule; but the defendant to plead as of that 


term within 14 days after the end of the term, 
vpon rule given to anſwer; but if of Croft. Ae. 


or of the laſt return, an imparlance of courſe. . 
Imparlances or iacipiturs to be entered in all 
cauſes according to ancient uſage, the want where- 


of, where they ought to be entered, to be a ſuf— 


ficient cauſe for the defendant to have a further 
Iimpariance of courſe. And no common rule to 
plead to be given to any cauſe where imparlances 
or incipiturs ought to be, and are not entered upon 


record in the prothonotary's remembrances, until 


the prethorotary gives allowance for giving ſuch 
rule, Reg. 7. 21 C. 2. = 


Inka it's, 8 


Nfant truſtees or mortgagees are impowered 2nd 


compellable to convey as the court of Chancery 
or Exchequer ſhall direct. Stat, 7 Ann, c. 19. 


__ _ Mues. 
KB. F 
0 ple ding a ge 3 to be entered 


neral iſſue, or ge on record of the 


neral demurrer to any | term they were joined, 
declaration, before any | notwithſtanding any con- 


ſpecial demurrer or ſpe- | ſeat given by the attor- 
cial plea pleaded, plain | nies or their agents on 
tiff's attorney to deliver | either ſide to the con- 
to defendant's attorney | trary. Offender punilh- 
a copy of the iſſue or | able for a contempt. 


demurrer, who muſt pay | And the clerk of the 


for it after the rate of | treaſury may require 


44. per ſheet copywiſe, | any perſons ſuſpected of 


and for the ſtamps there- | ſuch illegal practice, to 
on, or judgment may be | produce ſuch proceed 
figned as if no plea or | ings as the ſaid clerk 

| demurrer 


0 


Judgments. 


X. B. . 
demurrer had been gi. | ſhall thiok neceſſary for 
ven or pleated. Reg T. | diſcovering when actual- 
12 . ly 3 Reg. H. 11 
If the plaintiff enter G. 
not his iſſue by the time 
allowed by the rule, he 
ſhall be nonſuited, and the defendant 5 his coſts. 


II 


If the action be laid in London or Midale/ex, the 


defendant ought not to give a rule for the plaintiff 
to enter his iſſue the ſame term in which the ifſue 
s joined, unleſs notice of trial hath been given ; 


and in a country cauſe the plaintiff is not bound to 


enter his iſſue the ſame term. The plaintiff muſt 
enter his iſſue if the action is in London or Migd'e- 


ex, and bring the record into the office within 4 


days after notice of the rule; if in the country, 
before the continuance day of that term, or a 20 
pros may be ſigned and entered. 


Judgments. 


K. B 8 „ 
O diſtinction as XJ HEN a deed, 
to time of ' ſign- | will, or letters 


ing judgments to be | of adminiſtration are to 


made betwixt town and | be ſhewn in a declara- 
country cauſes; but in | tion, the plaintiff's at- 
all caſes the plaintiff | torney delivering a de- 
may ſign judgment the | claration with a ſub- 
day after the rule to | ſcription, the defendant 
plead is out, declaration | not compellable to plead 
having been regularly till the ſame be ſhewn ; 
delivered or filed, and | nor any nonſuit upon 
the defendant or his a- | the plaintiff, if he ſhews 
gent being called upon | the ſame before the end 
for a plea, according to | of the next term. Reg. 
the rules and courſe of | M. 1654. 
the court. Notice fx'd | No judgment to be 
up in the K. B. office, | entered by default or i 
Hab. 25, _ dicit, without motion in 
Judgment court, 


—" 


1 11 1 
14 
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* _ 7. 29 C. 2. 


Judgments, 
X. Z. | e 


Judgment may be | court, in popular actions 
ſigned for not paying | and informations, or real 
for declaration, general | or mixt actions, except 


iſſue or general demur- | ejeAments. Bid. 
rer. Reg. T. 12 V 3. Upon zul tiel record 


In all judgments the | pleaded, and no diffi- 


- defendants names to be culty or variance ap- 
entred in a remembrance | pearing, judgment to be 


or docket alphabetical- | entred after rule, with- 


ly, for the better find- | out motion. 16:4. 
ing them out. Reg. E. After an imparlance 


1657 of three terms, without 
Every judgment ſhall | calling for anſwer, no 


be entred fairly on the | judgment to be entred 
roll, or an incipitur | without a term's notice. 

thereof before 1 Ibid. 
ment ſhall be fign 


And the names Th the | 
plaintiff and defendant, and the county and cauſe 


of action ſhall be entered in a book kept by the 


ſecondary. Reg. M. 5 Ann. 


. If the defendant's attorney ſhall refuſe 4 d. for 
his warrant of attorney to the plaintiff's attorney, 


the plaintiff's attorney may ſign judgment againſt 
the defendant by default. Reg. M. 5 Ann. 

The prothonotaries not to ſign judgments (ex- 
cept final upon peſfeas, writs of inquiry, and nor 


prof. ) unleſs the ſtamp of the clerk of the warrants 


be firſt impreſſed on the judgment paper, whereby 
it may appear that warrants of attorney are duly 
filed. Reg. M. 5 C. 2. 

In purſuance of fat. 29 C. 2. (whereby the day 
and year of ſigning judgments is to be ſet down 


upon the judgment paper, and upon the margin of 


the roll,) the attornies and clerks, that procure any 


Judgment to be ſigned as aforeſaid, mult at the 


bringing in their rolls produce ſuch paper, that the 
prothonotary may examine if the day and year 


in the margin of the roll agree with the day and 


year ſigned by the prothonotary on the judgment 


And 


fore 
ſeiſi 

4 
to b 
his « 
who 

V 
or h 
palt, 


Limitation of Ackions. 

And on ſigning judgments upon poſteas, writs of 
inquiry, ſpecial verd. cts, demurrers, aul tiel recora, 
relicta werificatione, and ſuch like, they muſt forth- 
with be delivered over to the reſpective clerks of 


the judgments, ſo. that the days when ſigned may 
be drawn up in the judgment papers in each pro- 


thonotary's office, that the ſame may be entred on 


the margin of the roll, big. 
Jury, 


1 PO N reference to the ſecondary, to return 


a jury, or name 48 ſufficient jurors for trial 
at bar, in the preſence of the attornies on both 


ſides, if either attorney does not appear at the 


time appointed for naming the jury, or to ſtrike 


out 12 on either part; then the ſecondary may do 


the ſame in the abſence of ſuch attorney, and the 
jury to be returned by the ſheriff to try the iſſue. 
Reg. T. 8 W. z. C. B. 

On d diringas's ſheriff to cauſe ſufficient ſum- 


mons to be given to all jurymen, a week before 


the aſſizes at lealt. Reg. E. 1651. C. B. 


Limitation of Actions. 


F'RIT of right to be brought within 60 years 

. before the ee of the writ. Stat. 32 Hen. 
YA © 5 5 

Aſ/iſe of mortdaunceſtor, coſinage, ayle, writ of 
entry upon diſſeiſin of the anceſtor, &c. or any other 
action poſſeſſory upon the poſſeſſion of the anceſtors, 
&c, of any further ſeifin than within 50 years be- 
fore the tete of the writ; and upon one's own 
ſeiſin, within 30 years before the ee. Ibid. 

Awo or cognizance for rent, ſuit, or ſervice 
to be made, and ſeiſin of anceſtor alledged, or in 
his own poſſeſſion, or in the poſſeſſion of another 
whoſe eſtate he ſhall claim, within 40 years. Bid. 

Where the king may not ſue for manors, lands, 
or hereditaments, where the right accrued 60 years 
palt, Sc, Vid. flat. 21 Fac. c. 2. | 


For medon 
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Lunatics. 


Formedon in deſcender, in remainder, and in re- 
verter, to be ſued within 20 years after the title 
and cauſe of action firſt fallen. And no perfon to 
make entry into lands but within 20 years after 
his right or title firſt accrues. And if any perſon 
intitled to ſuch writs be an infant, feme covert, non 
comp2s mentis, impriſored or beyond ſea, ſuch 
perſon and his heirs may bring action, or make 


entry, within 10 years after ſuch . 


removed. Stat. 21 Jac. c. 16. 

Actions upon the c (other than foi ſlar der,) 
account {except ſuch accounts as concern the trade 
of merchandiſe between merchant and merchant) 
treſpr/5, debt (upon lending or contract, without 
pe cialty (or arrearages of rent, d tinue, trouer, re- 
piewin, and treſpaſs quare cluuſum fregit ſhall be 
commenced within 6 years after the cauſe of 
ation. And actions of treſpaſs, of a uult, ne- 
race, battery, wounding and impriſonment, within 


four years after the cauſe of action, and caſe for 
 everas within two years after the words ſpoken, 


The right of infants, mes covert, non compos men- 
tis, perſons impriſoned, or beyond ſea, is ſaved; 
ſo that they commence their ſuits within the times 
above limited, after their imperfeQtions removed, 
Ibid. 

If any perſon againſt whom cauſe of action for 
feamens wwages, or for triſpalr, ditinue, trover, re- 
plewin, account, caſe or debt grounded on contract 
of lending, or for rent, ſhall at any time of ſuch 
cauſe of ſuit accrued, be beyond ſea, then the per- 
ſon intitled to ſuch ſuit may bring an action after 


the return of ſuch perſon, ſo as it be within ſuch 


time of the return as is limited by the 21 Zac. c. 
16. Stat. 4 A. e. 16. 


Lunatics. 


N caſe any. perſon, who ſhall be found a lunatic 
by inquiſition taken by virtue of a commiſſion 
under the great ſeal, or any lunatic or perſon un- 


der a phrenzy, whoſe perſon and eſtate by * 
0 


Money bꝛought into Caurt. 


of an act of parliament ſhall be committed to the 
care and cuſtody of particular truſtees, ſhall merry 
before he or ſhe ſhall be declared of ſound mind 
by the lord chancellor of Great Britain, &c. for. 
the time being, or ſuch truſtees as aforeſaid, or the 
mijor part of them reſpectively, every ſuch mar- 
riage ſhall be void. Stat. 15, 16 G. 2. c. 30. 

Lunatics and ideots, ſeiſed or poſſeſſed in fee, or 
for lives or years, in truſt, or by way of mortgage, 
may by the direction of the court of Chancery, 
make conveyances, ſurrenders, 29 G. 2. c. 31. 
or aſſignments of ſuch eſtates. Stat. 4 Geo. 2. 
c. 10. 


Money bꝛought into Court. 


HERE muſt be a motion to bring money 

into court, which muſt be made before the 
defendant has pleaded, for the common rule is, 
That the defendant have leave to bring ({o much) 
money into court, and unleſs the plaintiff accepts 
it with colts to be taxed in diſcharge of the ſuit, 
the ſum ſo paid into court ſhall be ſtruck out of 
the declaration, and paid out of court to the plain- 
tiff or his attorney; and upon trial, the plaintiff 
not to be permitted to give evidence for ſuch ſum. 


And the plaintiff's attorney muſt be ſerved with 


a copy of ſuch rule, and at the ſame time the ge- 
neral iſſue delivered to him; and if he accepts of 
the money in full diſcharge, the coſts muſt be paid 
to the time he takes it; but if he will not accept 
of it in full diſcharge, he may take the money out 


court in part of his demand, and proceed in his 
Aten, bat if on tho trial he has not a verdict for 


more than what was paid into court, he will be 
nonſuited, and muſt pay coſts to the defendant. 
The party bringing money into court, muſt pay 


to the ſecondary (or to the ſigner of the /azizat for 


him) for keeping the ſame 205. for every 100 /. 
and after that rate for a greater or leſs ſum. If 
ander 10 4. to be paid 2s. Reg. E. 5 Fac. B. R. 


Moꝛt- 
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the defendant's attorney having entered his appear- 
| | 5 ance 


Moztgages. 


4 


F, where lands are mortgaged, the mortgagor 
make a ſecond mortgage thereof, without dif. 


covering the firſt mortgage, he ſhall forfeit his 
equity of redemption; and the ſecond mortgagee 
ſhall be intitled to redeem, &c. Stat. 4 & 5 V. 
SM. c. 16. . | 
When an ejectment is brought for recovering 
mortgaged lands, Oc. if the perſon having right to 
redeem pay the mortgagee, or bring into court all 
the principal money, intereſts and colts, it ſhall be 
a full ſatisfaction of the mortgage; and the mort- 
gagee ſhall reconvey the lands, and deliver up the 


deeds, c. And on a bill in Chancery to fore. 


cloſe the equity of redemption, the court may 
make orders on the defendant's application, before 
the cauſe is brought to a hearing. 7 G. 2. c. 20. 


Mottons., 


HE courts will inlarge no rule for ſhewing 
cauſe, unleſs notice be given of motion to 
inlarge ſuch rule, and affidavit made of ſuch no- 


tice. And the court will not ſet aſide any judg- 


ment for irregularity, unleſs motion be made to 
the court for that purpoſe, before a writ of inquiry 


executed. MNotice fix'd up in the protbonotaries 


offices, M. 2 G. 2. C. B. 


Non PDꝛos'. 


F declaration he nat delivered or filed oichor of 
the term the proceſs is returnable, or before 
the end of the following term, non pro“ may be 


| ſigned. No rule is given to declare. B. R. 


Upon all proceſs returnable on any return in 
any term, the plaintiff has liberty to the end of the 


_ enſuing term to deliver his declaration to the defen- 


dant's attorney, or of leaving it in the office ; and 


Notices. 


ance with the proper officer, as of the term in 
which the proceſs is returnable ; and at the end of 
the enſuing term, or in 4 days after the end there- 
of, having given a rule to declare, and called on 
the plaintiff's attorney or clerk in court (if he can 
be found,) the defendant any time in the vacation 
of ſuch enſuing term after the rule for declaring is 
out, may ſign uon pros" for want of a declaration, 
and not afterwards, and the plaintiff ſhall not with- 
out leave of the court haveany longer time to de- 
clare in than as above, other than the time limited 
by the defendant's rule. Reg. H. g A. C. B. 
Declarations muſt be demanded by a note in 
writing. Per notice in the offices, M. 1 G. 2. C. B. 


Notices, 


YO ON | i 
F a cauſe has been 
4 terms after iſſue 


inquiries in Lon- 


joined, a term's notice | don» or Miadle/ſex, (the 


of trial muſt be given. | defendant dwelling with- 
If leſs than four terms | in 40 miles of London 


after iſſue joined, 8 days | to be 8 days excluſive of 


notice is ſufficient, for | the day whereon notice 
trial at any aſſizes in | is given. And if the 


England. defendant lives above 40 


Eight days notice to | miles from London, 14 
be given of trial in | days exclufive, Vid. 
London and Middlcſex ex | ftat. poſt. 
cluſive of the day that | Eight days notice ex- 


notice is given, if de- |-clufive to be given upon 


ferdant lives within 40 | trials in the country, and 
miles from thence, but | upon writs of inquiry, 
if 40 miles, or above, | in dower and waſte, and 
14 days excluſive; and all other inquiries of 
if due notice be not damages. And if plain- 
given, the court on mo | tiff give notice of trial, 
tion will grant a new | and proceeds not, the 
trial. 2 Lilly 242. Vid. plaintiff not to take it 
the late flat. poſt. | down to trial without 

And new 


| 


Otices of trials or 
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B. R. 


And if notice of trial 


be given in London or 
1.iauliſex, and not tried 


that ſitting, the plaintift 


may try it the next fit- 
ling upon two days no- 


tice; but if not tried at 


the next. ſitting, then 
new notice is to be given 
as at fuſt, vg. 8 days, 
2 Lil. Abr. 236. 

If one gi es notice of 
trial to the defendant, 
and does not try his 
cauſe at the day ap 
pointed, but defers it 
longer than one term 
after, he muſt give a 
term's notice before his 
trial; but if he tries it 
the next term after, 
there needs no new no- 
tice, for if the plaintiff 
tries it not, then the 
defendant may try it by 
proviſo. Trin. 1652, 
B. R. 2 Lil. Abr. 240: 
Where the plaintiff 
concludes to the country 
upon the defendant's 
plea, and gives notice 
of trial upon the paper 
book, and therevpon the 
| defendant, to hinder the 
trial of the iſſue, 


tion, and the plaintiff 
joins in demurrer, and 


obtains judgment; the 


| de- 
muts upon the replica- 


tne defendant 


Notices, 


GB. 


new notice to be given, 


as is before expreſſed, 
unleſs by conſent or rule 
of court. But in London 
or Middliſe*x, if notice 
of triat be given for 
one fitting, and the 


plaintiff be not provided 


to proceed ; if he give 
notice before that fit- 
ting, that he will try it 
the next ſitting, that to 
be held convenient no- 
tice, In caſe of ſuch 
warning and no proceed. 
ing, defendant on mo- 
tion to have his coſls 
for his former atten- 
dance, to be. taxed by 
the prothonotary ; un- 
leis the plaintiff give the 
defendant 
convenient time, that 
he would not proceed; 
or ſhew cauſe to be al- 
lowed by the court 1n 
excuſe of ſuch coſts. 
And if the plaintiff give 
notice of trial and pro- 
ceed not, the defendant 
may take i it_by proviſo, 
giving notice 8 or 14 
days, as the caſe re- 
quires. And in Lond 
or Middl:/cx if no wan: 
ing for a trial, then 
not to 
take it by proviſo, to 
try. it the ſame term; 


defendant's attorney | but afterwards he may, 
ſhall accept notice of giti 8 or 14 days 
2 + { executing. notice, 


warning in 


NMNaotires. 
B. R. | . 
executing the writ of | notice, as the Caſe re- 
inquiry, from the time | quires. And notice of 
of giving ſuch notice of | trial given to the at- 
trial upon the paper | torncy of the adverſe 
book. Reg. H. 8. G. 1. | party good. And oath 

| made of want of notice 

to the attorney, to turn 

the proof of notice given to the party, upon him 
that brought it down to trial in that caſe. And if 
iſſue be joined above a year ſince, in any caſe, 
then one term's notice to be given of the trial. 
Reg. AT. 1654. ä 2 
Note; A term's notice mult be given before the 
eſloin day of the term. 

In ail caſes where the plaintiff concludes a4 
prtriam, the cefendant's attorney or cletk in court 
ſhall accept notice of trial upon the back of ſuch 
pleading, whether the ſame be delivered to the 
defendent's attorney or agent, or left in the proper 
oftice, where the ſame may be leſt by the courſe of 
the court And ſuch notice of trial ſhall be as 
good and effectual, as if iſſue had been actually 
joined. Reg. T. 2 G. 1. C. B. ä 

The laſt mentioned rule was made to prevent 
2 lays in try ing cauſes where the plaintiff in plead- 

0 concludes ad patriam, the defendant not being 
0b! ged to join itlue, or demur till a 4th day rule 
to rejoin, &fc, expired ; ard plaintiff's being de- 
layed, by reaſon of the defendant's attorney not 
being obliged to take the like notice of executing 
writs of inquiry, it was afterwards ordered that, 

Where the plaintiff concludes ad patriam, and 
gives notice of trial upon the back of his pleading, 
if the defendant does not join iſſue on ſuch pleading 
before the rule be out, in ſuch caſe after judgment 
obtained, the defendant's attorney ſhall accept no- 
tice of executing a writ of inquiry, from the time 
that notice of trial was pri on the back of ſuch 
pleading as aboveſaid. A. H. 6 G. 1. C. B. 


And where defendant e to the declaration, 
plaintiſf being delayed, becauſe of the d. fendant 
28 | | not 
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not being obliged to accept notice of. inquiry till 
after judgment obtained, it was alſo atterwards 
ordered, that, | 
Where the defendant demurs to the plaintiff 
declaration, the defendant's attorney or clerk in 
court, ſhall accept notice of executing the inquiry 
on the back of the joinder in demurrer. And 
where the defendant pleads ſuch a dilatory plea 


that the plaintiff is obliged to demur to, in ſuch 


caſe the defendant's attorney or clerk in court ſhall 
accept notice of inquiry on the back of ſuch demur. 
rer. Reg. T. 10 G. 1. C. B. | 
Countermand of trial at the aſſizes not good 
unleſs notice be given vo days before the commiſ- 
ſion day. Reg. M. 3 G. 1. C. B. 
But by Hat. 14 G. 2. c. 17. No indictment, 
information, or cauſe whatſoever, ſhall be tried 
at i/i prius, or at the fittings in London or Weſt 
minſter; where the defendant lives above 40 miles 


from thence, unleſs notice of trial in writing has 
been given at leaſt (a) 10 days before ſuch intend- 


ed trial. And in caſe any party has given ſuch 
notice, and does not afterwards countermand the 
ſame in writing, at leaſt 6 days before ſuch in- 
tended trial, he ſhall pay the like coſts and charges 
as if the notice of the trial had not been counter- 


manded. | 
All declarations and pleadings to be delivered, 


all demands made, and all notices given, before 


9 o'clock in the evening. Reg. E. 10 C. 2. 


E. | 
Defendant ſhall be intitled to coſts, if plaintiff 


don't execute ſuch writ of inquiry purſuant to no- 


tice, or countermand the ſame in due time. Reg. 
T. 13 C. 2. U. . | 


. Oper, 


K 


— 


(a) Q. How much car the practice corfedered or 
underſtood, fince 14 days notice by the rules and prac- 


tice of B. R. and C. B. where to be given before tht 


making the ſaid ad. 


the 


give 
juſlic 
ſtice, 
or hi 
other 
of th 
it ſhal] 
party 
made 


Ve 


Oper, 


F writs, bonds, and other deeds to be de- 
manded by a note in writing. Notice in 
the protbonotaries offices, M. 1 G. 2. 


Paper⸗ Books. 


B. R. 
PON reading 
any record in 
court upon demurrers, 
ſpecial verdicts or writs 
of error, and thereupon 


a day is given to hear 


counſel on both ſides, 
books ſhall be delivered 
by the attorney of either 
party to the judges of 
this court, 4 days before 
the day ſo appointed, 
and the exceptions wh ch 
are inſiſted on to be 
marked in the margin of 
the books. Reg. E. 2 


fac. 2. | 
In all caſes in the 
paper, where books 


ought to be del vered to 
the judges, the plaintiff, 
or his attorney, ſhall 
gire them to the chief 
julice and ſenior ju— 
ſtice, and the defendant 
or his attorney to the 
other judges; and if one 
of the parties neglects, 


| 


| 


it ſhall be done by the ot 


party that neglects, before any argument ſhall be 
made at bar, Reg. M. 17 C. B. K. | 


Vol. II. 


1 


, 


| 


C. B. 
HE plaintift's at- 
| torney ſhall de- 
liver all the demurrer 
books to the lord chief 


juſtice and the reſt of 


the juſtices, and the de- 


fendant's attorney ſhall _ 


pay the plaintiff's attor- 
n:y for two of the ſaid 


books, 2 days at leaſt 


before the day appoint- 
ed for argument, and 
the defendant ſhall not 
be heard by his counſel, 


when the cauſe comes 


on to be argued, unleſs 


ſuch payment be made. 


Reg. M. 6 G. 2. 
No cauſe in any term 
to be put in the book of 


this court to be argued 


after the laſt day of ar- 
guments, unleſs the 
court be moved there- 
upon, and ſhall order it. 
Reg. T. 12 G. 2. 


her, at the coſts of the 


N In 


Pleas, 

In all paper-books to be made up by the clerk of 
the paper, he ought to ſabſeelbe the names of the 
council Who ſigned the pleadings, as well on the 
part of the plaintiff as of the gefendänt; And ig al 
books to be delivered to the judges the hameb of 
the counſel who ſighed the pleadings ought to be 
ſubſcribed. Reg. E. 18 Car. 2, 


Vid. tit. Abatement, bar, declarations. 


Es Ro IF a 
h HERE a de TE E plaintiff ha- 
cliration is de 1 ving declared and 


liveted before the eſſoin · giveh fule to plead, the 
day of the term, defen- | defendant is to deliver 
dint bas 4 days in that | his plea in writing to 
term to plead in abate- the ehe ably; 
ment, without an im- |, But if not to be found, 
parlancde. | or being found refuſes 
Only 4 days time ſhall | to accept it, then the 
be allowed for defen- | plea may be left in the 
dants from the time of | office to fave judgment. 
givin rules to plead: |- Rig. M. 1654. 
074 7. 1 6.2. 3 Pleas, replications, 
VNV. B. Sundiy, or any | and other pleadinys, to 
holiday on which the |; be dettianded by hote'in 
court does not fir, - is ' writiy . Per notice in 
reckoned a day within | 1h? prethorotaries offices 
this rule, except the | M.1 G. 2. Bat 
Sunday or ſuch holiday | Where the declars- 
happens to be the laſt of | tiop is filed, and notice 
theſe 4 days. thereof given, there is 
Pleadings which otght | no need of further call. 
to be left with one of ing for a plea. Reg. M. 
the clerks of the papers, | 1 G. 2. 
or a copy of ſuch plead All pleadings to be 
| ings not to be delivered | delivered, all demands 
or received, unleſs ſign- | made, and all notices 
ed by one of the ſaid | given, before g o'clock 
clerks. Reg. T. 2 J. in the evening, Reg, K. 
ED | T7 100.2, > 0 


- 


— 


— 
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fleas, 
by th 
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withi! 
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Poſteas. 


-. 3. 4. | 
F. 16 C. 2. M 38 


& M. 

To be left, if the 
plaintiff's name begins 
with 

A. with TR Benton, | 

B. with Mr. New, 
and ſo alternately no 
the vg 


murrers not to be re- 
ceived by the clerk of 
the papers, before they 
be ſigned by counſel. 
And the clerks ſhall ſub- 


: Goo 

Defendant not to a- 
mend his plea till ap- 
pearance be entered. 
Rog. E. 24 GC. 2. 

Rules to declare and 
plead not to be given 
after 3 days excluſive 
after the end of any 
term, and ſuch rule to 
be out at 4 days inclu- 
ſive of the day wherein 
the ſame is given. Reg. 
M. 16 54. 


{cribe the name of ſuch vane] to all copies of 


pleas and paper books by them made. 
to do the like in books for the judges. Reg. . 


18 C. 2. B. R. 


Attornies 


Ig 


.. 


VERY attorney 5 


| who receives any | 
p:/tcas from the clerk of 
the aflizes, or other of- 
ficer for returning po- 
fleas, ſhall get it marked 
by the clerk of the p- 
las (Mr. Hadaoch) 
within 2 days after he 
receives it, Reg. T. 
2 fac, e 


. 
Fter final judg- 
ment has bzen 
ſigned upon peffcas and 
inquiſitions, they ſhall 
be immediately deliver- 
ed to the clerk of the 
judgments of the reſpec- 
tive prothonotary, and 
{hall not afterwards be 
taken out of the office 
without leave of court. 


1 . — 2. 


N 2 Tilloners. 
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livered to a priſoner in 


commonly delivered to 


defendant was arrefled 
or charged in cuſtody, 


B. R. 
8 againſt 
them. 
To) PY of declara- 
tion not to be de- 


cuſtody, before the day 
of the return of the 
proceſs, upon which the 
defendant was taken or 
charged in cuſtody, 
Reg. E. 5 V. & M. 
Note; Declaration is 


the gaoler or turnkey; 
there muſt be one copy 
on double peny ſtamped 
parchment to file, and 
two on double ſtamped 
paper, one to deliver, 
and one to annex to the 
affidavit of delivery. 


_—_— 


Pꝛiloners. 


G B. 
Proceedings againſt them 
in county gaols. 

OPT of declara- 
tion not to be de- 
livered to a priſoner in 
cuſtody until after the 
proceſs upon which the 
priſoner is taken or 


charged in cuſtody, is 


No rule to be given 
for the defendant to 
appear and plead to a 
declaration againſt him, 
till an afhdavit be filed 
with the ſecondary of 
the delivery of the copy 
of the declaration, and 
the time when, and the 
perſon to whom the 


Rule to plead not to 


de given till an affida- 


vit be filed with the 
clerk of the rules, of 
tne delivery of the de 
claration, and the time 
when, and to whom 
delivered, and that the 


by proceſs of this court, 
returnable before the 
celivery of ſuch copy; 
{fee the form in the fff | 
part) and the time, 
when ſych afidavit was 
fied, to be entred upon 


ſame copy was deli- 
vered; (/ee the form in 
the firſt part) and a 
copy of the ſaid affida- 
vit to be produced to 
the prothonotary before 
judgment ſigned, toge- 
| ther with a certificate 
from the proper officer, 
that no appearance is 
entred with him. bid. 

If a copy of the de- 
claration be delivered 
before In Paſc. ot 
Craſiin. Anuinar. and 
alſidavit thereof made 
and filed, and the de- 


the 


3 fendant 


returnable. Reg. E. 
1 5 & AM. 


Puſoners. 


. Z 


the ſaid aſſidavit by the 


fendant does not enter 


clerk of the rules, and appearance with the 


a copy of ſuch affidavit 
to be produced to the 
prothonotary or ſecon- 
dary before ſigning 
jndgment. id. 

Note; The ſaid copy 
of the affidavit muſt be 
on a double ſix penny 
ſtamp, and annexed to 
a copy of the declara- 
tion; the maſter will 
thereon give a rule to 
appear and plead, and 
the clerk of the rules 
enters it in his paper; 
but if the defendant is 
in cuſtody of the mar- 
ſhal of B. R. no ſuch 
affidavit is neceſſary, for 
8 rule to plead may be 
given with Mr. Cooper 
of courſe. 

Upon meſne proceſs 


proper officer withi 
10 days after Zaſter 


reſpeQively, judgment 
may be entered againſt 


as aforeſaid, if rules 
have been given; but 
if he does not enter ap- 
pearance before the end 
of 10 days after the 
term, he ſhall imparl 
until the next term un- 
leſs the action be in 
London or Middleſex, 
and the defendant be in 
priſon within 40 miles 
of London or HWeſtmin- 


| appear before the ex- 
piration of 10 days af- 


he ſhall plead 2 days 


returnable the firſt day | before the eſſoin day of 


of Eaſter or Michaelmas 
term, if a copy of the 
declaration be delivered 
before Meuſ. Paſc. or 
Craſtin. Animar. and 
affidavit thereof made 
and filed, and the de- 
fendant does not appear 
before the end of 10 
days after Eaſter or 
Michaclmas term re 
ſpectively, judgment 
may be entered againſt 
him, if rules have been 
given; but if he does ap 

. pear 


the next term, and in 
default thereof, rules 
having been given, 
judgment may be en- 
tered againſt him, as 
aforeſaid. id. 

If a copy of the de- 
claration may be deli- 
vered on or after Mer/. 
Paſc. in Eaſter term, 
or Craft. Animar, in 
Michaelmas, or in Hi- 
2 or Trinity term, 

and the plaintiff there- 


upon gives rules to ap- 
N 3 pear 


or Michaelmas terms 


him upon the certiſicate 


ter, then, tho' he does 


ter the end of the term, 


of the term, 


may be entered 


able in any term, and 


5 


pear beſore the end of 


10 days after the term, 
he ſhall imparl till the 
next term; unleſs the 
action be in London or 
Midalcſezx, and the de- 
fendant be in priſon 
within 40 miles of Lon- 
don or Weſtminſter ; then, 
tho" he does appear be 


fore the expiration of ; 


10 days after the end 
he ſhall 
Plead 2 days before the 
eſſoin day of the next 
term; and in default 
thereof, rules having 
been given, judgment 
ant 
him as aforeſaid, id. 
If a copy of the de- 
claration be delivered on 
or after Menſ. Paſe. in 
£:fler term, or Croft. 
Huimar, in A chaclmas 


term, or in #/ary or 


Frikdty term, and there 
upon the plaintiff gives 


rules to appear and an- 


ſwer, then if the defen- 
dant appears 2 days be- 
fore the eſſoin day of 
the next term, he ſhall 
imparl until the faid 
next term: But if he 
does not appear within 


that term, judgment may 


be given 3 
Jbid. | 
If-a writ be return 


2 


121tſoners. 


A——————— 


4 


| 


C. F. 

pear and plead, if the 
defendant enters his ap- 
pearance 2 days pre- 
ceding the eſſoin day of 
the next term, he ſhall 
imparl until the faid 
next term; but if he 


| does not appear within 


that time, judgment may 


be entered againſt him, 


as aforeſaid. ISid. 

If a writ be return- 
able in one term, and 
a copy of the declara- 
tion be delivered before 
the eſſoin-day of the 
next term, the plaintiff 
in ſuch next term may 
give rales to appear and 
plead; and if che de- 
fendant does not appear 
and plead by the time 
the rules are out, judg- 
ment may be entered 
againſt him. Lid. 

If declaration be not 
left in the oſſice before 
the end of the next 
term after the procels 
is returnable, ard an 
affdavit made and filed 
as aforeſaid, before the 
end of 20 days after 
ſuch term "Eafter term 
excepted, and within 10 
days after Ear term) 
the priſoner ſhall-be dif- 
charged upon entering 


appearance, by Fe 


dras. bid. 
But 


MS. 
a copy of the decla- 
ration has been deli- 
yered before the eſſoin- 
day of the next term, 
the plaintiff in ſuch next 
term may give rules to 
appear and anſwer ; 
and if the defendant 
does not appear and 
plead upon the expira- 
tion of the rules, judg- 
ment ſhall be given 
againſt him. % 
If declaration be not 
filed before the end of 
the next term after the 
| Wtit or Pfoceſs (by 
which the priſonęer was 
taken or charged in cu- 
ſtody) is returnable, and 
an affidavit made and 


fled in manner afore- 


laid, beſgre the end of 


20 days next after. ſuch 
term, the priſoner Mal 
be qiſcharged by com- 
mon bgil ſigned by one 
of the juſtices of this 
court. Ai. 

if a gagler or keeper 
of a priſon, baving re- 
ceived a copy of a de- 
claration againſt a pri- 
ſgner in dis ,cufiogy, | 
ſuppreſs the ſame, and 
not; deliver it forthwith 
to ſuch: priſoner, an at- | 
tachment ſhall be iued 
againſt him. is.. 


Of 


Paiſſoners. 


. | 
But fee of diſcharging 
Prijexers, pe. 
If any gaoler or 
keeper of a priſon, ha- 


of a declaration againſt 


' any priſoner in his cu- 


ſtody, ſhall ſuppreſs the 
ſame, and not deliver jt 


ſoner, an attachment 
ſhall be iſſued againſt 
him. Bid. For the 
time of declaring, pro- 
| ceeding to judgment or 
execution, vid. polt, con- 
cerning diſcharging pri- 


Proceedings againſ} hom 
in the Fleet. 


No copy of a decla- 


Fleet priſon againſt a pri- 
ſoner there, ſhall be a 


| ſufiicient charge to hold 


ſoch priſover to bail, 


Body far want of bail; 
unleſs an afſidavit that 
the plaiptifi's cauſe pf 
action amounts to 10%. 
or upwards, be fig 
made and fled in the 
prothonotary's office, 
and an indotſement made 
by che ſaid prothonotary 
| gr his deputy, upon 
ſuch cqpy of a deglaza- 


| N 4 


ving received a copy 


forthwith to ſuch pri- 


kation delivered at the 


or to retain him in cu- 


tion, 


27 
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terms 


B. R. 


or as a; charging prifnrs.. 


| If a defendant be 


committed into the cu- 
Rody of the marſhal, or 
be charged in hiscuſtody, 


or be arreſted or commit- 


ted by proceſs of this 
court, into the cuſtody 


of any ſheriff, or other 


officer, at the ſuit of any 


Plaintiff, and ſhall re 
main in cuſlody 2 terms, 


aid the plaintiff does 


not declare againſt him 
within that time; ſuch 
defendant after the end 
of the ſecond term af- 


ter ſuch impriſonment 


(N. B. The term where- 


in the aurit is returnable | 
is accounted one J ſhall | 


be diſcharged out of 


priſon, upon filing com- 


mon bail, ſigned by one 
of the juſtices of this 
court, without giving 


notice to the plaintiff 


or his attorney. And 
if the plaintiff declares 


and does not proceed to 


trial or jadgment with. 
in 3 terms after declara- 
tion delivered; or if 
plaintiff obtains judg- 
ment, and does not 
charge the defendant in 
execution within two 
after, judgment 
obtained, ſuch defen- 

dant 


Pyfſoners. 


| 


* 


E. P. 
tion, ſignifying the ſum 
of money ſpecified in 
ſuch affidavit, for which 
fum ſo indorſed bai] 
ſhall be required and for 
no more. Reg. H. 8 
„ 

N. B. The ae. 
tion muſt be entered be- 
fore it be delivered to 


the clerk of the papers 


of the Fleet. And there 


is no need of proceſs to 
charge the defendant in 


cuſtody there, as there 
is when in Newgate, 


Ludgate or other county 


gaols. 
Of diſcharging them for 


want of declaration. 


If defendant be &m- 
mitted to priſon by pro- 
ceſs out of this court, 
or habeas corpus, the 
priſoner entring his ap- 
pearance, and piving 2 


rule to declare, the 


plaintiff not declaring 
before the end of the 
next term after the 
commitment, the de- 
fendant to be diſcharged 
by ſuperſedeas in the 
end of the next term, 
and liberty for the 
plaintiff to declare upon 
that appearance the next 
term after that at far- 
| theſt, Reg. M. 1654- * 


Err, 


Pꝛiſonets. 


| B. R. 
dant may file common 
bail, or have a ſuper- 
ſedeas, to be granted by 
a judge, if cauſe be not 
ſhewn to the contrary 
by the plaintiff or his 
attorney, on notice gi- 
yen to either of them 
by the defendant; and 
oath thereof to be made 
if the plaintiff does not 
appear to ſhew cauſe as 
aforeſaid. bid. 


C. B. | 
If the plaintiff does 
not remove the defen- 
dant to the Fleet by 
habeas corpus, and the 
priſoner enter appear- 
ance (as mentioned in 
the former part of this 
rule under the title ha- 
beas corpus) he may be 


diſcharged by /uper/edras 
in the end of the third 


term after the arreft, 
and the plaintiff may 
declare upon ſuch ap- 


pearance the term following, but not after; but if 
ſuch priſoner cauſe appearance to be entered for 
him by attorney, and cauſe notice thereof to be 
given to the plaintiff or his attorney, and if oath 
thereof be made in writing, and filed in court, un- 
leſs the plaintiff declares againſt him in the term 
aſter ſuch appearance, he may be diſcharged by 
Juperſed as, ſo as oath be made by the attorney for 
the defendant, that no declaration had been deli- 
vered or tendered to him. And the plaintiff may 
declare againſt him the term next after ſuch ap- 
pearance entered, but not afterwards. Rrg. H, 
14& 15 C. 2. | 

If a defendant render himſelf or be rendered to 
the Fleet in diſcharge of his bail, where there was 
no declaration againſt him before ſuch render, un- 
leſs the plaintiff declares againſt him within two 
terms after ſuch render; and where any declara- 


tion has been before delivered, or judgment has : 


been had before render, unleſs the plaintiff proceed 
to judgment within 3 terms after render (the de 
fendant having appeared), and charge ſuch defen- 
dant in execution within 2 terms after judgment 
obtained, ſuch defendant may be diſcharged out 
of cuſtody, by ſuper/edeas, to be allowed by a 


A*t en 7 * 


render. 


Declara- 


Fudgment, 


Execution, 


judge, if cauſe be not ſhewn to the contrary by 


the plaintiff or his attorney, upon notice to either 
|, 2 30 of 


* 


> Diviteged Perſons. 
of them given by defendant's attorney or agent, 
And oath made of ſuch notice gie en. "Keg. N 
| . C. B. 
General It plaintiff FOE WALES EL Þ any defendant 4 in cu- 
rule. - ftody:of the warden of the Fleet, or of any ſheriff, 


Judgment. Or other officer, and does not proceed to judgment 
| . - within 3 terms after declaration delivered, anclufive 
of the term in which the deelaration is delivered, 
| — {the defendant having appeared; or after judgment 
Execution. does not charge the defendant in execution within 
| 2 terms after judgment, including the term in 
which the judgment ſhall be ſigned, then tbe 
defendant may be diſcharged out of cuſtody by 
ſupenſcdens, to be allowed by a judge, if cauſe be 
not ſhewn by the plaintiff or his attorney, why the 
| plaintiff had not proceeded to judgment or exceu- 
tion, upon notice to either of them given by the 
defendant's attorney or agent, and oath made of 

ſuch notice given. Reg. E. 8 6 


nn. Privileged 8 


Suit in any court of record or equity may 
1 be commenced egainlt a peer, member of 
| the -houſe of commons, or their ſervants, or any 
other perſon intitled to privilege of parliament, 
immediately after the diſſolution or prorogation of 
parliament, until a new one meets, and immedi- 

| - ately after the adjournment of both houſes for above 

: | 14 days till they re-aſlemble. And if any perſon 
| ©. -bave Cauſe of action or comp'zint,agaiuſt a peer, 
| after ſuch diſſolution, &c. he may have ſuch pro- 
| Ceeſs out of the K. 5 C. B. and Scacc. as he might 
| have had out of time of privilege, and againſt avy 
knight, citizen or burgels,. or other perſon inticled 
to privilege of parliament after diſſolntion, Oc. 
by ſummons and diſtreſs infinice, or by original 
bill and ſummoss, attachment and diſtreſs infinite, 


0 . | ; 
ed. re it @ is So cm tt 9 wo t one mn wc at 


5 


On „„ eren 


| until they enter a common appearance or file com- 
| mon bail: And any perſon in the times afo;eſail 
| may exhibit a bill againſt any peer, Fc. in the 


chaucery, exchequer or duchy court, and proceed 
I thereupon 


Pꝛomiſſorp Notes. 


thereupon by letter of bh na as uſual, and upon 
leaying a copy of the bill with the defendant, or 
at his laſt place of abode, may proceed thereon; 
and. for want of appearance or anſwer, or for 


non- performance of any order or decree, may ſe- 


queſter the eſtate of the party, but ſhall not arreſt 
the body. And where any plaintiff is ſtayed by 


privilege of parliament, he qhall not. be barred by 
the ſtatute of limitation. And no ſdit againſt the 
king's original and immediate debtor, or againſt 
any perſon liable to render accoont'to his majeſty 
for any part of his revenues, or other original and 
immediate duty, or the execution of ſuch proceſs, 


ſhall be.jmpeached or delayed by privitege of par- 


liament; yet le;chargbe perton of ſuch; debtor; or 
« Accountant. being a! peer ſhall not he arreſted 


ot being a member af Fi e houſe of commons, { i | 
not be arreſted during h is privilege. Stat. 12 


13. . 3. c. 3. e 2. C. 258 Vid. tit. Ar⸗ 


reſts (D) 


— 


Pꝛamiſſoꝛy Nates. 


LL notes ſigned by any perſon or perſons, 
body politics or corporate, or by. the ſervant: 


2 pr agent of any corporation, banker, goldſmith, 


merchant or trader, who js uſually intruſted by 
them to ſign ſuch promiſſory notes for 285 
n 


whereby ſuch perſon, Fc. ſhall promiſe to pay a 


other perſon, c. or order, or bearer, the money 


mentioned in ſuch note, ſhall: be conſtrued to be 


by virtue. thereof due and payable to ſuch perſon, 
„Ec. to whom the ſame is made Payable. And 


ſuch note payable to ſuch perſon, &c. or order, 
ſhall be atlignable over in manner as inland bills cf 
exchange are, by cuſtom of merchants ; and the 


. perſon, &c. to whom the money is payable, 
may maintain an action for the ſame, as they 
might upon ſuch bills of exchange. Ard the per- 
. ſon, Gc. to whom aſſigned or indorſed, may main- 
. tain an action againſt the perſon, &c, who ſigned, 
or apy. who indorſed the ame, as in Cafes of | - 
; Lan 


: 276 


record of %% prius, and 


Recoꝛd ot Niſi Pius. 


land bills of exchange, and recover damages and 


coſts of ſuit, and in caſe of nonſuit or verdict againſt 
the plaintiff, the defendant ſhall recover coſts, 
Such actions ſhall be brought within the time li- 


mited per 21 Jae. c. 16. 


No body politick ſhall have power to give out 


notes other than they might before chis 9 Stat. 
n c. q. 51, 2, 3 


See title Wilts ot 8 Uo 


Reco of Nifi 3 
Vid. Trials, 


„ | .. 
Ecord of ni// privs Sſues to be tried by 
not to be ſealed,, I % prius in London 


un il the iſſne, or part | or Mzadleſex, upon a 


thereof, be entred upon record of a precedent 


a numbered roll; and | term, the copy of the 


ſuch iſſue ſhewn to the | iſſue to be brought to 
ſecondary, and by him | the clerk of the trea- 


 bgned. . Reg. T. 1 | ſury, for the ingroſſing 


Tac. 2. the record 4 days at 
| Records of ni prin; | leaſt before the day of 
in London or Middliſcx | trial. Reg. M. 1654. 


— 


to be ſealed on or before] Record not to be 


the reſpective days ap | ſigned before the iſſue 


| Pointed in the fittings | be entered upon the roll. 
paper for their trial. | Lid. 


ET The prothonotariesto 
Record for trial at | take care that every re- 


the aſſizes not to be | cord of ait privs ſigned 


ſealed after the end of | by them, be ingroſſed 
three weeks from the | io a fair legible charac- 
end of the term. Reg. ter, and fo entered on 
743- G2: the roll, and every 
Attornies of this court | pleading to begin with a 
who are named in any | new line, and the hrſt 
word thereof in a great- 
attends himſelf at the | er character than the 
aſſizes, ſhall pay more | reſt. And in all actions 
lor putting in the record | that have divers narrs'to 
taan | be 


— — 


Saas Ze 


Recoveries. 
1.4 BoiiRgo ren | - 0; N MG 
than the attornies of the | be Sgured in the mar- 
common pleas do in like | gent of ſuch record; or 
caſes. Reg. E. 1 3 Jae. the prothonotary not to 


that ingroſs records of ik prius, to take the ſame 
care of all records made out of the treaſury. And 
the records to be of the ſame breadth as the rolls. 
Reg. T. 29 C. 2. C. B. ' 


Records for trial at the aſſiaes to be figned by 


the prothonotary, and figned and ſealed by the 


clerk of the treaſury, within 3 weeks after the end 


of every Hilary and Trinity terms, and not after- 
wards, except for reaſonable cauſe a ſpecial war- 
rant for the ſame be obtained. Reg. 29 C. 2. C. B. 
| The clerk of the treaſury ſhall not ſign or ſeal 
any record of niſi prius unleſs firſt ſigned or ſtamp- 
ed by the clerk of the warrants, that it may ap- 
pear that warrants of attorney are od. Reg. H. 


2 6 3 Fac. 2. C. B. 
And the clerk of the warrants is to attend the 


_ treaſury where the records are ſealed, 3 weeks af- 
ter every iſſuable term, or ſo long as records are 


ſealed without a judge's warrant, there to receive 
and take the ſaid warrants of attorney. . H. 
2 & 3 Jac. 2. C. B. 


Recoveries. 


| Ommon - recoveries are valid without the ſur- 
render or concurrence of leſſees for life; pro- 


vided that the perſon to the firſt eſtate for life, or 


other greater eſtate in remainder next after ſuch 
leflee ſhall join in making a tenant to the præcipe. 
After twenty years poſleſhon, the deed making a 
tenant to the præcipe, and declaring the uſes of a 

recovery, ſhall be evidence that the recovery was 


duly ſuffered, in caſe no record of the recovery 


can be found. Every recovery after twenty years 


ſhall be deemed valid, if it appears upon the face 


of it that there was a tenant to the writ; 2 
| the 


ſign the ſame. And the 
clerks of the treafury 


—— 


—— 


— 
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the perſav joining in ſuqh recoverychad a ſufficient 
ꝛeſtate, aud had ient pquier to ſuffer; the 
dame, notwithſtanding the dlerd making a tenant 
tothe provcepeiber loft, Every recovery. ſhall; be 
valid; rotwithitanding the fine or deed making 
_ « the. tenant.to the writ Was levied or executed after 
judgment. given in the recdvery; if levied orexe- lf 
cated before: the: _ of he term. Gar 4. 2. = 
e. 1 1 
By Hat. 24 G. 2:6 Wy ede abbeeviatign of 
Nich. term, it is enacted, for: the more: ſpeedy 
perfecting recoveries, adabForm and after the feaſt 
day of St. Michnel 155 2, all and every writ of | 
ſummons ſhall be abridged to four returns inclu- 0 
ive, therefore the ſummons muſt now be teturn- 7 
able. the fourth return after dhe return of the :writ ä 
0 entry, including the return of the writ of entry 
or one; as if the writ: of entry is returnable on the 
morrow of All Soul, then the ſummons muſt be 
returnable from the day of S:. Martin in fifteen 
days. 


4 * 
Fat 3B _ 


N. B. It. is likewiſe further enacted by the. ſaid 
act, That from and: after Mich. 1752. all 
V writs and proceſs hereafter. to be made out of 
any of: his. majeſty's courts at M eſtmiuſler, and 
having day from the fourth day of the. mor 
row of the A/cen/ton, to the morrow of the 
Holy Trintty, ſhalt be ggod and effectual, 
notwithſtanding there be not fifteen days be- , 
tween the tefte and the return of the BY 
| rr Mnorny' s Pract. Epitomixed, AI 


{ 

"WM * 

Returns of Writs. 1 
1 

t 

| 


>... eo EM im 3 


F. ſheriffs, under ſheriffs, bailiff of liberties, 170 

1. their deputies, and o: her bailiffs of ſheriffs, Ec. 

wilfuly delay the execution or return of any proceſs 

or execution, or ſhall take. any undue ſees for 

the ſame, or ſhall give notice to the defendant, 

thereby to fruſtrate the execution of any pracels or 
writ, or having levied money, thall detain. 2 l 


W. 


their hagds.after the time of che dcetürn of their 


Writs, A beſides the ordinaty coutrſe of amerciaments 


Athe Contempt or miſdemeanor appearing) an at- 
tachment, information, commitment or ine to he, 
as the caſe requires ; as well in the caſe,of a late 
-ſheriff; cas of the preſent; and ſherifts. on ta- 
king exceſſive tees for executing writs of poſſeiſion, 
ori reſlitution of poſſeſſiqn. to be be on com- 
plaint. Reg. M. 1654 CB. 

Af æ ſheriff, under ſheriff, vor other: alin his 
ving the return of proceſs of this.cowt, or of any 


precept or warrant chereupon, ſnall neglet᷑t or re- 


ſuſe to return the ſame within 6 days after ſervice 

pr a 4ale for that purpoſe, he ſhall be liable to pay 

the collsoccaſioned by ſuch neglect, to be taxgd. 
Reg H. 8 6. Ci. See. title eee , 


. N. | |. | Tag 
Ecord of i prius HE prothonota- 
is not to be ſealed ries not to deli - 


or paſled at the 2½% 4 any rolls but to the 


pꝛrius office by tbe «- | hards of ſome known 
las rem. or any clerk attorney or clerk of 
of that office,, befare the their reſpective affioes. 
Hive in that cauſe be Reg. E. 34 C. 2. | 
fairly. entred on record, | Rolls not to be de- 
or an izcipitur thereof livered to defaulters in 
made; and ſuch entry not bringing in rolls 
or incititun, with the | in due time, until they 
record of ni prius to | have brought in ſuch 
be, ſirſt brqught to and | fomer golls; and every 
ſigned by the ſecondary, attorney or clerk who 
for which no fee (ſhall |-ſhall receive any roll, 
be demanged or paid, | plea or common, ſhall 
but the uſual fee due to {et his hand to che pro- 
the chief clerk for the thonotary's book for che 
entry of ſuch iſſue on | receipt of the ſame. 
record. Reg. M. 5 A. | Reg. E. 34 C. 2. 
Judgments to be en: Rolls not to be car- 
tred fauly, 6 on the roll, ried into the country; 
or | oftenders 


— 
* — 
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defendant. 


Nac. 2. 


| Rolls, | 


B. R. 


or an icipitar thereof, 
before figned; and the 


names of the plaintiff | 
and defendant, the 


county and the nature 


of the action, with the 
attorney's name, to be 
entered in a book to be 
kept by the ſecondary, 
for which nothing ſhall 
be paid but the accu- 
ſtomed fee for entering 
ſuch judgment. Reg. M. 
5 A. 

Rolls to be in a full 


fair hand, with a mar- 
gent of an inch at leaſt, 


and a convenient di- 


| ſtance at the top for 
binding up, and at the 


bottom, that the wri- 


ting be not rubbed out. 
Reg. H. 1657. 


Clerks and attornies 


who enter cauſes on re 


cord, to enter in the be- 
ginning warrants of at- | 


torney for plaintiff and 
Reg. E. 4 


Attornies ſhall bring 


in the rolls of Trinity, 


Michaelmas and Hilary, 


before the eſſoin day of 


every ſubſequent term ; 
and the rolls of Eafter 
term before the firſt 
day of Trinity term. | 
5 M. 5 A. 


—— 


+ 


| offenders to be proceed- 


ed againſt for contempt. 
N M. 1654. E. 34 


Iſſues to be l of 
the term they are join- 
ed, and not of a ſubſe- 
quent term; and pro- 
thonotaries are not to 
ſign any record of »i/i 
prius, until the ſame or 
an incipitur be entred on 
record, and the fees 
_ for the entry. Reg. 

E. GW. SM, 


Rolls, plea or com- 


mon of Eafter term to 
be brought into the of- 
fice where they were re- 
ceived at or before the 
firſt day of Trinity term, 
the rolls of Trinity term 


at or before Michaelmas 


day, the rolls of Mi. 
chaelmas term at or be- 
fore the ſixth of Janu- 
ary, and the rolls of 
Hilary term 4 days be- 

fore Eafter day. Reg. 

E. 34 C. 2. 

The clerk of the eſ- 
ſoin*, a fortnight with- 
in every term, to lay 
before the court an ac- 
count of what rolls are 
wanting, together with 
the attornies names that 
took them out of the of- 
fices, that the court may 


proceed againſt them. 
I Keg. M. 6 G. 


Scire 


ee „ M9” @A = mw A wi 


4% wen « 


Scire Factas. 


B. R. ; C. B. 
Lias ſcire ſacias not Cire facias to be en- 


to be iſſued till the tred in the protho- 


Grſt be returnable. Reg. notary's office on the re- 
7. 8 W. 3. m:mbrance, which will 
Every writ of ſcire | not be lent out for that 
acids, of which notice | purpoſe. Notice in the 
ſhall be given to the | offices, T. 10 G. 2. 
defendant, ſhall be de- 
livered to or left in the 
ſheriff's office 4 days before the return of ſuch writ, 
exclufive of the day on which ſuch writ is return- 


able. And every firſt writ of V ire facias on which 


2 nihil i is returned, ſhall be delivered to or left, in 
the ſheriff's office ſome time before the return. 
And every writ of alial ſcire facias ſhall be deli- 
vered to or left in the ſheriff's office 4 days exclu- 


five before the return. And every ſheriff ſhall in- 


dorſe on the writ the day on which it was delivered 
to him, or left in his office, Reg. E. 5 G. 2. 


118 Sheriff. 


Cate at the expiration of their office are, by 
indenture and ſchedule, to turn over all writs 
and proceſs unexecuted to the ſucceeding ſheriff, 
Who is to execute and return the ſame. Ard no 


ſheriff is to be liable to be called upon to make a 


return of 'any writ or proceſs, unleſs he be re- 
| quired ſo to do within fix months after the expira- 
tion of his office. 20 Geo. 2. c. 37. 


Treſpaſs, 
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Treſpoſs. 
8 (a) o ſball have it. 


T TE that taketh only the profit of the ſoil of 
H another's land, ſhall not have treſpaſs qyare 
elguſun fregit, 15 Hen. 7. 14. becauſe he hath 
no intereſt in the ſoil. | i 


He that hath certain acres of land annual im, 
ſhall have treſpaſs, for be hath a term in thoſe 


a 


acres of land. 
„ An adminiſtrator ſhall have treſpaſs for goods of 
mini- 5 1 
of the inteſtate taken out of the poſſeſſion of the 


firator. administrator. Reg. Orig. 94. 4. 22 Ed. 4. 120. 


22. 


P Ale 
ſpect of his ere in them. Nat. Br. 8 

| Her. J. 13 3 3: 3 15 
Faccuter. An executor ſhall have it, fer Hat. 4 Ed. 3. cab. 
56 and the flatute of 31 Ed. 3. gives the ſame re- 
medy to an administrator; but this is by the equiy 
ol the ſtatute 4 Ed. 3. cap. 7. 24 Hen. 7. 101. 
. ; 3 e 
fumeni. An adminiſtrator.ſhall have an action of treſpaſs 
hefore the adminiſtration committed to him; but 
not apainſt him that juſtifies under the ordinagy, 
for * was adminifirator pro tempore, 18 Heß. h. 
22 pl. 7. 36 Hen 6 8. a. Reg. Orig. 102. b. 
that is, for goods taken before the adminiſtration 

| granzed. * 32040): $1544 34-01 e Tir Mt 
Hufand Huſband and wife executrix to B. join in treſ. 
and wife, Pals for taking the goods during coverture, 21 
Ed. 4. 5. and good, in reſpe& of the huſband's in- 
tereſt in right of his wife, wiz. in taking her 

goods. | SEO 27 

Ina treſpaſs done to the wife ſole, who takes 
a huſband, they ſhall have treſpaſs in both their 
names, Nat. Br. 87. H. Reg. Orig. 95. a. for 
- the damages do concern the huſband, 21 en. 6. 


30. pl. 16. Lib. Intra. 6. 50. c. ſect. 3. and the 


count 


An admipiſtrater ſhall haye treſpaſs for goods 
Aken apt of the | ofthe ik, 1e 
cm 


E 
7 
1 
b 
6 
c. 
N 


Treſpaſs. 


count ſhall be Bona & catalla of the wife. 75 Hen. 
7. 2. vide 14 Elix. Dyer 30 5. 12 59. the count, 
Lib. Intr. 650. c. ſect. 3. 

Huſband and wife may join in treſpaſs for the 
beating of the wife, 46 Ed. 3. 3. pl. 5. 22 Afize 
bo, &c. 87. Reg. 105. b. Lib. Intr. 6 2. and 668, 
c. /e&2. 4 for he is damnified by it, as well as his 
wife, is. by loſing her labour and ſociety. 

So for impriſonment of the wife. 5 Rep. 39. 4. 

But if they join for battery of both, this abates 
for the battery of the huſband, 9 Fd. 4 54 3 
Ed. 3. Brew. 737. for the battery of the Pofland is 
not the battery of the wife; and ſo as to that, ſhe 
bas no cauſe of action. And if they brought a 
—_— for beating and taking away of goods du- 


ring the coverture,. the -writ ſhall. ſay de boni, of 


the huſband ; for the wife cannot have a property 

dureng the-covertuze.” Rep. Orig. 105. b. 
And if the huſband and wiſe are beaten, they 

ſhall have ſeveral a&ians, Reg. Orig. 105. ui 


tran/grefſio perſonals ought to be brought only by | 


the perſon injured. 
73 reſpaſs gquare domum ſuam fragit, & arama 
3nd7aſportawit, Ec. being the houſe of the wife, is 


good by the chuſband alone, becauſe he may pull ãt 


don and ſellait, 43 Ed. 3. 16. pl. 15. & el. 26. 


71. 6 Q. it ſeems ſo, becauie he una beduedfor | 


at during the coverture. ä 

So for deeds concerning the land of che wife, 
Hen. 5. 9 pl. 13. for deeds are chattels, Sough 
they concern the realty. 


So for taking away of his wife and his goods, | 


Nat. Br. 89.0. 43 Ed. 3. 23. pl. 15.13. Reg. 
> 97 a. for wy is given by Heim. 1. cap. 12. 
Sun. 2. cap. 3 


A. lets land A, 5. For ito ſow, and A. to have Fle that 
the moiety of the corn, yet B. cannot have »treſ- zh not 


paſs quae claiſurt free it gait him for waſting of fail. 


the corn, for he bath intereſt in the Whole 2 

Hill, 30 Rlix. Hare verſus Oakley, And alth 

this was not pleaded in iabatement, yet the pee 

matter being found, the- plaintiff ſhall not have 
judgment, 


16 
1 
"I on 

; : 
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He to 
evhoſe uſe, 


| Copybolder. 


Executor. 


Treſpaſs. 


Judgment, becauſe it appears to the court, they 


cannot be disjoined to have an action in ſuch form. 
= they are upon the matter joint-tenants of the 
and. 

He to whoſe uſe, ſhall not have treſpaſs in his 
own name, but in the name of the ſeoffees, 17 
Hen. 7. 41. pl. 2. for the eſtate in law is in them, 

A copyholder ſhall have treſpaſs for the break- 
ing his cloſe, and cutting the trees, 4 Rep. 21. b. 
No. Lib. Intr. 644. c. ſed. 3. for he hath an inte- 
Teſt in both to ſome purpoſes. 5 


He ſhall have it againſt the lord, 4 Rep. 22. 4. 


for the lord in this reſpect is in no better condition 
than a ſtranger. 

An executor ſhall have treſpaſs for goods taken 
out of the poſſeſſion of the teſtator. Naz. Br. 87, 
"WY Fo Os | 

Executor ſhall have treſpaſs de bonis tefatoris 
aſportatis in cuſſodia ſua exiſten. Reg. Orig. 94. 


a. 2 Hen. 7. 15. 6 Ed. 4. 1. 


A. takes adminiſtration of the goods of B. and 
proves a will, by which he was made executor, 


and brought treſpaſs againſt A. for the goods; it 


Gaoler. 


lies, although the adminiſtration was not repealed; 
for the adminiſtration was void from the begin- 
ning. Mich. 12 Jac. B. R. Fiſher and Young, be- 
cauſe there was a will made. 

FTreſpaſs lieth by a gaoler againſt one that takes 


a a priſoner from him; for the gaoler is liable for 


the perſon ; but a good bar, that he is not gaoler, 


| becauſe it is the ground of the action. 4 Ed. 4. 


Church- 


avardens. 


Grantee. 


6. pl. 7. & fol. 44. pl. ult. 
Churchwardens ſhall have treſpaſs for the goods 

of the church taken in their time, or in the time 

of their predeceſſors. Nat. Br. 91. 4. 10 Hen. 7. 


9. pl. 5. for they are intruſted with them to the 


uſe of the pariſhioners. 

A grantee of herbage of land ſhall have treſpaſs 
guare clauſum fregit for the graſs, but not for the 
other profits of the land, as fruit-trees and the like, 
Dyer 285. pl. 40. for he hath nothing but the her- 
bage granted unto him, 


The 


Treſpaſs, 2 718 
The heir ſhall have treſpaſs for taking of a deed Heir, " 
concerning land to him deſcended, and it is good, 1 
although he doth not ſay, ſcriptum ſuum, becauſe ] 
of neceſſity it muſt belong to him, 1 Ed. 3. 18. | 
pl. 11. for it goes along with the inheritance. 

But not againit an executor that taketh a box 
with deeds. 1. Becauſe the box appertaineth to him. 
2. He hath not knowledge what was in the box. 
3. The heir hath no other remedy againſt him, 
fcilicet a detinue, 43 Ed. 3. 24. pl. 3. becauſe the 
box and deeds come to him in a lawful way, 
though he cannot juſtify the detaining. 

But it hes againſt an executor for taking away 
a furnace fixed, or fatts fixed to the freehold, or 
pales faſtened, windows, doors, evidences looſe, 
21 Hen. 7. 26. pl. 4. becauſe they all belong to 
the freehold as part of it. | 
It lies for an heir againſt an executor for taking 
| fiſhes out of a pond, Mich. 36 Elix. B. R. Rot. 

25˖ | 


So for deer or pigeons, vid. Axe 27. pi. 29. 
but not.tame deer or tame pigeons; the one 1s as 
it were an inheritance, the other a chattel. 
| The leſſor excepts the trees, be ſhall have treſ- Lefir, 
paſs quare clauſum fregit, Dyer 19. pl. 48. 8 
Rep. 63. a. againſt the leſſor, if he cut them 
down. 
A leſſor at will ſhall not have treſpaſs, although 
he determines his will, until he enters, 3 Hen. 8. 
163. pl. 4. for before he hath no title. | 
A. enters upon tenant at will, and ſubverts the 
ſoil, he ſhall have one action, and the leſſor ano- 
ther, 19 Hen. 6. 45. l. 94. ſo of a copy holder 
and lord, 2 Hen. 4 12. 4 Rep. 31. a. for as they 
are both damnified, fo it is reaſon they ſhould both 
have recompence. | | 
Leſſee cuts trees to the intent to repair, the leſ- 2 
ſc akes them, the leſſee ſhall have treſpaſs, 44 
3- 44. for the damage done him in cauſing 
him to loſe his labour in cutting of them. 
A ſtranger cuts trees, the leſſee ſhall have treſ- 
. paſs, and ſhall recover treble damages, Dec. & 
| | | Stud, 
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Treſpaſs. 


Stud. 31. 4. 23 Hen. 8. Br. Waſh, 138. 44 


Maſter. 


Parſon. 


Alien. 


Huſband 
and wife, 


Infant. 


Executor. 


Lord. 


Hen. 8. 26, becauſe the leſſor ſhall recover ſo 
much pf the leſſee in reſpect of the waſte. 


But if the leſſor dies, the leſſee ſhall recover but 


| ſingle damages, 3 Hen. 8. 163. p. 4. becauſe no 


more ſhall be recovered againſt him by the heir. 
1. If the ſervant be beat the matter ſhall have 
treſpaſs, Nat. Br. gt. 7. Reg. Orzg. 102. à. al- 


though he be but a ſervant at will, 21 Hen. 6. 9. 
-a. vide 11 Hen. 4. 2. 2. for the beating of the ſer- 


vant is a damage to the maſter, and the ſervant 


may alſo have this action. 


2. For taking away his apprentice, Nat. Br. 


91. J. 8 He. 6. 28. 21 Hen. 5. 31. pl. 18. 


whereby he loſeth his ſervice. 


A parſon-ſhall have treſpaſs for tiihes taken after 


ſeverance of the g parts, 10 Hen. 4. 2 pl. 2. 21 
Hen. 7. 27. Pl. 5. before any ſeiſure, becauſe it is 


certain by the ſeverance what was his, and the law 


caſts the . and property upon him. Com. 
281. 
But not of a mortuary before ſeiſure, Com. 281. 


a. 10 Hen. 4. 1. but there is —. a bare cuſtomary | 


right. 
(ch) Apainſ whom it lies. 
Reſpaſs lies againſt an alien. Digeſt. Br. 


| 72. 4. | 

If one woman beat another, the huſband muſt 
be named in the writ, Reg. Orig. 105. 6b. Lib. 
Intra. 612. a. ſc. 11. for he muſt anſwer for his 


wife's behaviour. 


It lies againſt an infant, Digeſt. Br. 72. 9, Of 


What age. It ſeems at the age of diſcretion. 


It lies not againſt an execntor, quia ado perfo- 
' vali moritur cum perſ na, Dot. & Stud. 75. vix. 
for a treſpaſs done by the teſtator, if perſonal. 

If the lord diſtrain where there is nothing arrear, 
and the meſne lord will put his cattle in the pound 


for the cattle of the tenant, and the lord will not 


permit 


— % . —ßßſFſ Rc —_ en o——_—_—_ 
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Treſpaſs. 
permit him, treſpaſs lies 'wgkinft the lord. 9 Rep. 


2250. 
If he labour or kill the diſtreſs, 8 Rep. 146. b. 


treſpaſs" lies. 
6. 


Or if he tie the rattle 4 in'the pound, 27 Af LÞ 


4. 
If he break the hedges or gates, or ſuch like, 
of che party where he diſtrains, 48 Ed. 3. 6. - 


10. 


(©) Fir ohat UE lies. 


\OR the breaking of a houſe, Nat. By. 87. 0 
d. 88. 4. Reg. Orig. 98. a. the count, Oc. 

22 Intra. 65 3. c. ſect. 7. 
For breaking the door and W of the 


houſe. Neg. Orig. 99. a. Nat. Br. 92. d. 


| For breaking a cloſe, the count was of a-church- 
yard; for that is a cloſe, becauſe incloſed, 8 Hen. 
6. 9. pl. 20, and for digging in it, Reg. Orig. 94. 
a. 2 Rich. 2. Barr, 237. Nat. Br. 87. 6.90. 


4. 2. Whd ſhall bring it, whether the pariſhioners 


or churchwardens, or the pat ſon or vicar, 
For digging. my gravel. Lib. Intra, 6g. 8 


Fett. 2. 


For digging in my land. ꝙ Rep. 12. 4. 

For diggirg in my mine, and carrying it away. 
Reg. Orig. 104. b. 43 Ed. 3. 35. pl. 53. 

For digging in my quarry, Reg. Orig. 105. a. 
and carrying the ſtones aw ay. 

For hindring working in my mine, Reg, Orig. 


104. 4. in the digging of lead, coals, Fe, 
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Of en. 
' ſuage, 


For breaking my bridge, Reg. Orig. 106. a. 5 


or a bridge, which I am bound to maintain ra- 


' tione tenuræ, or otherwiſe. 


It Hes upon an entry with force, — the 
entry be congeable. 9 Hen. 6. 19. 
For breaking of my bank, by which my mea- 


dow is drowned. Reg. 106. 6. 9 Rep. 50. 6, 


Nat. Br. 88. J. 
For digging my meadow. 9 Rep. 12. 4. 


Me ada. 


For 


— — 


W OONEOEE ER RIS p42 r r e ; . 


Tt ee 


arren. 


Sawvans. 


7 ell. 


Wreck, 


Felons : 
goods. 


Br. 98. &. 


Reg. Orig. 105. 4. 


| which W not to him. 


Treſpaſs, 


For entring his wood, and taking away an airy 
of on * Orig. 96. 5. 110. 6. Nat. Br, 
86 

For cutting his trees. Reg. Orig. 110. a. Nat. 
10 Ed. 4. 2. pl. 5. 

For pulling up his trees by the roots. Reg. 
Orig. 93. 6. 

For eating up his blades of graſs, and mop 's of 
his young wood. Nat. Br. 87. &. 

For breaking his park. Nat. Br. 87. a. 

For entering his park. 20 Hen. 6. 37. pl. 7. 
De malefa@oribus in parcis, upon the ſtatute 21 


Ed. 1. Reg. Orig. 111. 6. 
The grantee of the herbage of a foreſt ſhall 


have treſpaſs quare clauſum fregit, againſt any that 
takes the graſs. 11 Eliz. Dyer 285. pl. 40. 

For entering his chaſe. 42 Ed. 3. 2. pl. 8. 

For hunting in his chaſe ; the count, Lib. Iutr. 
650. . 

For fiſhing in his pond. Reg. Orig. 95. 6. 
Nat. Br, $7. a. and taking his fiſh. 

For breaking his pond, by which the water and 
the fiſh went out. Nat. Br. 87. l. 

For carrying away tithes, ſevered from the 
ninth part. No. Lib. Intra. 686. c. dt. 23. the 


count, No J. ib. Intra. 678. b. Cc. 


For hindring the parſon to carry away his tithes. 


For entering his warren. 
96. 6. 109. 6. 110. à. 


For taking away ſwans. 7 Rep. 16, 175 7 


Hen. 6. 27. 


For difturbing him to take toll in a fair or mar- 


ket, or other place. Reg. Orig. 103. a. Nat. Er. 


_ 


4. 
For taking a wreck of the ſea. "Ig Orig. 103. 


5. 5 Ed. 3. 174. fl. g1. without ſeiſure, Nat. 
Br. qi. d. for he who claims che right in it, ought 


to ſeiſe it, that the right may come in queſtion, if 


it be diſputable. 
For taking felons goods, Reg. 9 101. 4. 


Felons 


Reg. Orig. 93. 6. 


Treſpaſs. 259 
Felons goods within a hundred, where the lord 
hath felons goods; if the ſheriff takes them, the 
lord ſhalf have treſpaſs, Nat. Br. 91. . for the 
ſheriff hath no warrant to take them. ED 
For aſſault, battery, and wounding, the count, Battery. 


Lib. Intra. 668. c. ſect. 4. 
For impriſonment until fine be made. 6 Ed. Inpriſan- 
3: 208. pl. 2. | a 11 
For threatning my ſervant, per quod ſervitium $row 
amiſi. Reg. Orig. 94. b. | | 
Aſſault and battery of his ſervant, per quod ſerwi- 
tium amiſit. Regiſt. Orig. 102. a. Nat. Br. 91. I. 
For enticing my ſervant to depart, treſpaſs lies 
not, but an an action upon the caſe. 11 Hen. 4. 
3. pl. 46. ; 
For taking away. his apprentice. Reg. Orig. 
109 à. per quod, fc, | | | 
For a gaoler for taking away his priſoner. Reg. Priſoner, 
Orig. 104. a. 4 Ed. 4. 6. pl. 7. antea, SIE 
Freßpnſi quare averin cepit, & abduxit. Reg. 
Orig. 97. b. | | 
If conies go out of a warren, any may kill them ,,;.. 
in his own land, and no action lies, 5 Rep. 104. 
43 Ed. 3. 13. pl. 7. for they cannot be ſaid to 
have animum revertendi, and ſo the property is 
one. | 
l For taking his fiſh, this is good, although the F.. 
count be of a hundred fiſhes, becauſe this word 
piſcis eft nomen collectiuum. 4 Hen. 6. 11. 5 Rep. 
35. 21 Hen. 6. 39. and comprehends any num- 
ber, as well as one fiſh. | 
For taking away writings in a box. Reg. Orig. p7,;,;,00: 
110. b. 106. 6. 5, OR 
For taking away deeds, minuments and wri- 
tings. Reg. Orig. 111. 4a. 
For breaking open a cheſt, and taking away 
deeds, 36 Hen. 6. 26. pl. 26. 
j For taking a cheſt. Reg. Orig. 110. 6. 
For taking away hay. Reg. Orig. 102. b, Hay: 
For taking away frumentum, the writ was bone Cie, 
& catalla, and good, 44 Ed. 3. 16. pl. 12. fo 
5 Hunmentum is chattels. | ; 
Vor. II. Q Timber 


At frentice. 


Trials. 


of every term. Reg. [1 


before the fitting where 
on they 


requeſt of the defen- 
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Timber and wood capt, & am the count, 
135 Lib. Intra. 676. a. ſect. 7 
Obliga- » Scriptum obligatorium delivered. in. nature of an 
tion, acqittance. 5 Hen. 4. 2. 1 Hen. 7. 14. 3 Ka. 
| 3. 72. pl. 1. 1 
tl. Teftamentum abſtulit & ofportavit.. Reg. Orig. 
40% Þ- | 
Mine. Five tons of wine, the writ was bona E catalla, 
and good; wine taken and carried away, 39 Ea. 
| 3. 18. pl. 17. Lib. Intra. 684. a. feet. 1. | 
Cloaths. _ Vcftimanta, 11 Hen: 4 31. pl. 1 1 Whether 
| he muſt not ſhew what. h 
Thorns. 'Tref] paſs quare ſpinas faas 83 cepit & aſ- 
| portavit ad walen Fc. Good, without ſhewing 
the number of loads; for this is ſpecial, and the 
value reduces it to a certainty. Mich. 15 Jac, 
Ban. Regis, Jones and Wilſon. . 
| Shocks of But if it be guaſdam garbas tritici, it is not 
5 aobeat, good for the uncertainty what is meant by garbs, 


Trin. 7 Jac. Ban. Regis, for it leems a pub may 


be more or leſs. 


Trials. 


„ 
Sſues joined of a for- 
mer term, to be tried 
or at We/tminſter- Hall, 


the firſt or ſecond fitting. 


20 21 C2. 
In London or Middle. 


ſex, cauſes for trial muſt 
be entered with the 
chief juſtice two days 


or the marſhal may en 
ter a ne recipiatur at the 


dant or his attorney. 
Reg. H. 15 & 16 C. 


2. 
If 


1 


| . | 
Auſes to be tried at 
Guildhall, Landon, 


to be entred in marſhal's 


| book, two days at leaſt 
| exclufive before the day 


of trial, or a nc recipia- 

tur may be entered, 

Per order of the L. C. 
e, . 


Rule for trial at bar 


being uſually granted 


one or more terms be— 
fore ſuch trial is ap- 


| pointed to be had ; and 


the habeas corpora: 1s 
made out vpon a venir! 
return- 


Trials. 


B. R. ö 


If the defendant en- 
ters a ne recipiatur in 
London or Middleſex, and 
thereby hinders the 
plaintiff from trying his 
cauſe that fitting; he 
may try it the next ſit- 
ting, upon giving notice 
during the firſt ſitting. 
Reg. M. 4 4. 

No record or writ of 
niſi prius will be re- 
ceived at any ſitting af- 
ter term in Middl:ſex, 
unleſs the ſame ſhall be 
delivered to and entred 
with the marſhal within 
two days after the laſt 
day of every-term. 

And no record. or 
writ of niſi prius will be 
received at any fitting 
after term in London, 
unleſs the ſame ſhall be 
delivered to, and entred 
with the marſhal, the 
day before the day to 
which the fittings in 
London ſhall be firſt ad 
journed. 

And every cauſe to 
be tried at nift prius in 
London or Middleſex, 
ſhall be tried in the or- 


— 


G2: 
returnable in the prece- 
ding term, ſo that the 
| attorney for the plaintiff 
has always an opportu- 
nity of giving timely 
notice to the court of 
the day when the trial 
is to come on; there- 
fore the plaintiff's attor- 
ney in every cauſe which 
in ſuch caſe ſhall be tri- 
ed at bar, ſhall before 
the efloin-day of the 
term it is to be tried in, 
give notice to the chief 
prothonotary, or his ſe- 
condary, of the day of 
trial, that the ſame may 
be put down in the court 
book; otherwiſe not to 
be tried that term, with · 
out motion, and the ſpe- 
cial direction of the 
court. Reg. H. g A. 
C. B. I 

In every cauſe to be 


—̃ —-— 


tried at bar, a copy of 


the iſſue to be delivered 


— 


ed for trial. 


Reg. M. 3 
C. 2. CM B. 


der in which it is entrec 


„(beginning with rema- 


nets ) unleſs it ſhall be made out to the ſatisfaction 
of the judge in open court, that there is reaſonable 
cauſe to the contrary, who thereupon will ms 
ſuch order for the trial of the cauſe fo to be 

off, as to him ſhall ſeem juſt. Notice fixed 


M. 17 C. 2. 


O 2 


Orders, 


to each judge four days 
before the time appoint- 


Orders, By the 12 judges, 


In every caufe to be tried in the reſpeRive cir- 
cuits, the writ and record ſhall be entered toge- 
ther; and no record ſhall be received without the 
writ. Reg. T. 10& 11 G. 2 

No writ and record of i prius ſhall be received 
at the aſſizes in any county in Ergland, unleſs 
delivered to and entered with the marſhal, before 
the firſt ſitting of the court, after the commiſſion 


day; except in the counties of 774 and Norfolk, 

and there the writs and records ſhall be delivered 
to ard entered with the marſhal before the firſt 

litting of the court on the ſecond day after the 


commiſſion day, otherwiſe they ſhall not be re- 
ceived, And every cauſe ſhall be tried in the 
order in which it is ſo entered, without any pre- 


terence or delay, unleſs it ſhall be made out to 


the ſatisfaction of the judge in open court, that it 
is impracticable or inconvenient ſo to do, who 
thereupon may make ſuch order for the trial of 
the cauſe, ſo put off, as to him ſhall ſeem juſt. 
Aud a liſt of the cauſes ſo entered, ſhall be made 


by the marſhal, and forthwith fixed up in ſome 


publick place in the / 7 prins court, there to re- 
main during the whole time of the aſſizes. Reg. 


41 14G. 2. 


W nere any iſſue is joined in the eourts of record 
at W:ftminſter, great ſeſſion of Wales, or Chifter, 
common pleas at Lancaſter, or court of pleas of 
Hus him, aud the plaintiff neglects to bring ſuch 
iflue on, to be tried according to the courſe and 
practice of the ſaid courts reſpectively ; the judges, 
at any time after ſuch neglect, upon motion made 
in open court (due notice having been given 
thereof) may give the like judgment for the de. 
fendaut, as in Cafes of nonſuit, unleſs the ſaid 
judges, upon juſt cauſe and reaſonable terms, 
allow further time for the trial ; and if the plaintiff 

neglects to try ſuch iſſue within the time ſo allowed, 


then the judge _ give e as aforeſaid. 


Prov ided, 


Uenne. 
Provided, That all ſuch judgments ſhall be of the 


fame force and effect as judgments on nonſuit, and 


of no other force or effect. And the defendant to 
be awarded colts in any action where upon nonſuit 


he would be iotitled to t 


c. | 
Ur 
| „ 
A Ctions upon the 


caſe, treſpaſs for 


goods, aſſault or im- 
priſonment, ariſing in 
any Engliſb county, are 
to be laid in their proper 
counties, unleſs they a- 
riſe where the juſtices of 
aſſize ſeldom come. And 
becauſe treſpaſs, and 
trover for goods, bat- 
tery, impriſonment and 
ſlander muſt needs be 
notorious in what county 
they ariſe, the attorney 
knowingly laying them 
out of their proper 
county (unleſs in the 
caſes before expreſſed, 
or for ſuch cauſes as 
ſhall be allowed by the 
| jadges of the court, and 
_ duly appear to be true) 
hall be ſeverely pu 


niſhed. | 


Before plea upon. oath 
made, the venue may be 
changed upon motion in 

the ſaid tranſitory acti- 
ons, and the defendant 
to plead to the new 
action as he ſhould have 


he ſame. Stat. 14 C. 2. 


me, 
"3 6 


priſonment, ariſing in 
any Engliſb county, are 
to be laid in their proper 
counties, unleſs they a- 


aſſize ſeldom come. And 
becauſe treſpaſs or tro- 
ver for goods, battery, 
impriſonment and ſlan- 
der, muſt needs be no- 
torious in what county 
they ariſe, the attotney 


out of their proper 
county (unleſs in the 
caſes before expreſſed, 
or ſuch other cauſe as 
| ſhall be allowed by a 
judge of the court) fhall 
| be ſeverely puniſhed. 

In a tranſitory action 
before the defendant has 


| affidavit made, That the 
defendant's cauſe of ac- 
tion, if any, aroſe in 
the county of 4. and 
not in the county of . 
as laid in the declara- 


done 


W tion, 


e upon the 
caſe, treſpaſs for 
goods, aſſault or im 


riſe where the juſtices of 


knowingly lay ing them 


pleaded, on motion and 
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Genue. 


o . 
done to the other with- | tion, or elſewhere out of 
out delay. the county of A. the 


The venue may be | court will change the 
changed (upon oath) as | werue to the proper 
before, though the de- | county, and the defen- 
fendant come in by exi- | dant muſt ple d to the 
gent. Reg. M. 1654. | new action as he ſhould 

have done to the former 
without delay ; and the 

Venue may be changed in this manner tho' the 

defendant. comes in by the exigent Reg. M. 1654. 

The defendant cannot move to change the wenve 
in any action until his appearance be entered. 
uy E. 24 Car. 2. 

ny defendant may move to change the ene 
at any time before plea pleaded in all ſuch actions 
where the venue may be changed by the courſe of 
this court, notwithſtanding ſuch deferdant may 
bave applied for and obtained further time to plead 
betore ſuch motion made. Reg. M. 16 G. 2. 
All actions perſonal, where no poſſeſſion is a- 
warded, as debr, detinur, annuity, account, caſe, &C. 
are tranſitory, and may be commenced, and the 
declaration laid in ſuch county as the plaintiff 
picaſes ; but the court, on motion before the rule 
to plead be out, will change the venue. (See an 
o ffraavit for that purpoſe in the firftl part.) But all 
real and mixt actions as cectment, treſpaſs quare 
clauſum fregit, auaſe, &c. are local and muſt be 
laid in the county where the cauſe of action aroſe, 
or where the lands lie. Clerk's Inftr. 69, 70. 

The venue may be changed on the application 
of ſome of the defendants, tho' the others don't 
deſire it. Rep. & Ca. Prad. C. B. 133. 

It may be changed tho' the plaintiff be an at- 
torney, if he ſues by capias. Ibid. 132. The like 
as to a ſeijeant. bid. 145, An attorney's privi- 
lege does extend to change the venue into. Midale- 

ſex where he is defendant, bid. 134. 

Not to be changed on a bill of exchange or 
| — note, becauſe they are in the nature of 
ſpecialt ies. 


CUarrants ok attoꝛney. 
Bid. 1 19. 


natum. Nor in the city or town and caunty with- 
in the county, without the conſent of the parties. 


| ſpecialties 


Ibid, 36, 82. 


Nor in /candalum mag- 


But it may from Middleſex into 


London, for London has always been conſidered in 


this reſpect as a county at large. 


Ibid. 41. 


It may not be changed into a county palatine. 
Bid. g1, 129. Nor to any county where the aſ- 
ſizes are, held but once a year, 


Not to be changed after plea and notice of 
Nor after ſummons for 


trial. Bid. 33. 112. 
time to plead. Bid. 126. 


But it may, after plea, 


where application was made before. 16:4, 136. 


Alſo after an imparlance. 


Lid. 159. 


Warrants of Attozmey. . 


A 


A Bailiff or ſheriff's | 


officer, not to 


exact or take from any | 


perſon in his cuſtody by 
arrelt, any warrant to 
acknowledge jadgment 
but in the preſence of 
an attorney for the de- 

fendant, which attorney 
ſhall then ſubſcribe his 
name thereto, which 
ſaid warrant ſhall be | 
produced when the ſaid 
judgment ſhall be ac- 

knowledged; any bailiff 


| e 
any bond or bill 


to come, not to give a 
warrant to appear for 


| gainſt his ſurety; and 
no jadgment be confeſ- 
ſed for, or given againſt 
the ſecurity upon any 


ſuch warrant given by 
the principal. Reg. N. 
[1654 5 


| E 


or officer offetiding to 


bs 


HE principal in 


obligatory for the time 


or confeſs judgment a- 


be ſeverely puniſhed ; and no attorney ſhall enter 


vp judgment on any warrant of attorney gottten 
from any defendant under an arreſt, otherwiſe than 
as aforeſaid. Reg. E. 15 C. 2. B. R. 


At the time of delivering or filing a copy of the 
declaration, defendant's attorney ſhall pay 4. for 
vg hy a of attorney 't to the plaintiff's at- 
0 4 nn » - 


295 - 


296 


lands. | 


' Nuncupa- 
tive awill, be good, where the eſtate bequeathed ſhall exceed 


f 
/ 


Wills. 

torney, or on refuſal to pay, the plaintiff's at. 
torney may fign judgment by default. Reg. M. 
5 A. B. K. | 


_ wills, 


Dewiſcs of A LL deviſes of lands deviſable, ſhall be in 


writing, ſigned by the party deviſing, or by | 
ſome other in his preſence, and by his expreſs di- 
rections, and ſhall be atteſted and fubſcribed in the 
preſence of the deviſor by three or four credible 
witneſſes ; or elſe they ſhall be void. And no de- 


viſe in , of lands or hereditaments, or any 
9 


clauſe thereof, ſhall be revocable, otherwiſe than 
by ſome other will or codicil in writing, or other 
writing declaring the ſame, or by burning, cancel. 


ling, tearing, or obliterating the ſame, by the te- 


ſtator himſelf, or in his preſence, and by his direc- 
tion and conſent. And no zuncupative will ſhall 


the value of 30 J. that is not proved by the oaths 


ol three witneſſes that were preſent at the making 


thereof, nor unleſs it be proved that the teſtator, 
at the time of pronouncing the ſame, did bid the 


perſons preſent, or ſome of them, bear witneſs, 


that ſuch was his will, or to that effect; nor unleſs 
ſuch auncupatiue will were made in the time of 
the laſt ſickneſs of the deceaſed, and in the houſe 
of his habitation, or where he has been reſident 
10 days next before the making of ſuch will, ex- 
cept where ſuch perſon was taken ſick, being 


from his own home, and died before he returned. 


After 6 months paſſed after the ſpeaking of the 
pretended teſtamentary words, no teſtimony ſhall 
be received to prove any will nuncupative, except 


the teſtimony, or the ſubſtance thereof, were com- 


mitted to writing within ſix days after the making 
the will. No letters teſtamentary, or probate of any 
nuncupative will, ſhall paſs the ſeal of any court 
till 14 days after the deceaſe of the teſtator be ex- 
Pired ; nor ſhall any nuncupative will be received 
to be proved, unleſs proceſs be firft iſſued to call * 

2, | the 


CMillss. 
the widow, or next of kin to the deceaſed No 
will in writing concerning any goods or perſonal 
eſtate ſhall be repealed, nor ſhall any clauſe or be- 
queſt therein be altered, by any words, or will by 
word of mouth only, except the ſame be in the 
life-time of the teſtator committed to writing, and 
read to the teſtator, and allowed by him, and 
proved to be ſo done by three witneſſes. Any 


ſoldier being in actual military ſervice, or any ma- 


riner being at ſea, may diſpoſe of his moveables, 
wages, and perſonal eſtate, as before this act. 
Nothing in this act ſhall alter the juriſdQion 
or right of probate of wills concerning perſonal 
eſtates. Stat. 29 C. 2. c. 3. made perpetual by 
1 „ : | 
All ſuch witneſſes as are allowed to be good 
witneſſes upon trials at law, ſhall be pops to prove 
a nuncupative will, or any thing relating thereto. 
V gs 
No lands, c. to be given to any bodies politic 
for charitable uſes, &c. unleſs done by deed ſealed 


twelve months before the death of the donor, and 


inrolled in fix months; and except it be to take 
effect immediately, and without power of revoca- 
tion, &c, But not to extend to the two univerſi- 
20 Stat. 9 G. 2. F. 36. See flat. 25 U. 2. 
6. | | 


* 
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Patement, > Page I, 72 
Acceptance, gl 
Accomptant, 147 
Account, 6, 77, 158, 160 
| Accord, ; RP...” — 138, 164. 165 
Acquittance, | — 164, 166 
Action, — — — 3. 5. 19 


Adminiſtration and adminiſtrator, — 21, 32, 97, 
129, 133, 191 


ain | — — — 107 
Admiſſion, — — 112 
Advowſon, — - 224 
Affidavits, 24, 57, 242, 243, 244 
Agiſtment, — 116, 153 
Agreement, — 114, 116, 120, 129 
Alienation, — — — 213 
Allowances, — — 75 
Ambaſſadors, — — — 30 
Amends, — — 194 
Amerciaments, — —— 195 
Ancient demeſne, — — — 219 
Annuity, | 116, 156, 220- 
Appearance, — — 24. 172 
Apprentices, — | 22 
Arbitration, — 55. 158, 163 
Armed in diſguiſe, Qc. —— 45 
Arrearages, —— — 160 
Arreits, — 26, 106 
Arſon, — — 1122 
Aſſignees, 56, 129, 133, 148 
Afſignments, — 76 
Aﬀiſtang, ——— 36 
Humpſit, — 80, 114 


Attachmest 


The TABL E. 
Attachment, — Page ros 


Attainder, — — 164. 
Attendance, — 97 
Attornies, 48, 108, 113, 114, 121, 148, ow 
Attornment, | 


Audita querela, — 52 
Auditors, - —— 160 
Avo want. 191 
a Award, — panama 1 53 


All — — 224. 56, 61 
B Bail bonds — — 64 


Bailiff, E e — 9, 18, 40 


Bailment, — — 15a, 161 
Baily, — — — 97. 191 
Bankrupt, ——. 31, 66 
Bar, 11, 14, 79, 1 1065 * 115 138, 160, 166 
Bargain, — — — Is 
and ſale, — 82 
Baron & feme, — 96, 97, 130, 195 
Baſtardy, — — $9. 39 
Bills of exchange, — — 90 
Body, — — 964, 106, 120 
Books, | — — © FE, - - 
Borrowing, — — 113, 121 
Breaking doors, — — 37. 47 
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